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CURRENT EVENTS. 


Tue Detective System.—The existing sys- 
tem of detective service is one of the most 
notable of our ‘‘ modern improvements.’’ 
From time immemorial it has been the duty 
of sheriffs, constables and other ministerial 
officers of the law to ferret out crime and 
bring offenders to justice, but with them this 
line of service was only occasional, incidental 
and ancillary to the more important functions 
of their offices. It is altogether a modern 
idea that there should be a class of ministerial 
officers whose time and talents should be ex- 
clusively devoted to the detection and capture 
of criminals, and, we believe, originated in 
the division, some forty or fifty years ago, of 
the London police force into two classes, the 
protective and detective police. Since then 
this kind of service has been thoroughly sys- 
tematized and now the detective officer has 
become an indispensable adjunct to the due 
administration of justice everywhere, except 
in frontier and other sparsely peopled regions. 
Their usefulness, especially in cities and other 
populous centers, is unquestionable, and yet 
no modern institution connected with the law 
needs more careful watching and supervision 
than the detective system. Their functions 
require the attentive supervision of the legis- 
lature, and the exercise of those functions, 
the cautious vigilance of courts, because, 
from the character of their duties, they are 
liable to temptations from which all other 
officers, and, indeed, all other men, are ex- 
empt. Temptation is a condition precedent 
to crime, and, in weighing a suspicion that an 
offense has been committed, the magnitude 
of the temptation to which the party has been 
exposed is, of course, an important element. 
Detective officers are incessantly exposed to 
temptations to accept bribes and dividends as 
the price of compounding felonies. Less fre- 
quently they are assailed by temptation to 
compass a conviction per fas aut nefas, be- 
cause of the large amount of reward money 
which is contingent on a conviction. In the 
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case of Courvoisier, who was convicted forty 
or fifty years ago of the murder of Lord Wil- 
liam Russel, Mr. Phillips, the counsel for the 
defendant, charged the policemen who had 
testified at the trial with having conspired to 
‘‘divide the reward money on Courvoisier’s 
coftin.’’ The temptation to such a conspiracy 
is of rare occurrence, but it is always ‘‘upon 
the cards,’’ and it would be wise in legisla- 
tures to provide against it and some other 
like evils by laws regulating rewards for the 
arrest of criminals which may be made con- 
tingent on conviction. Dickens, in one of 
his novels (‘‘Our Mutual Friend’’), speaks 
of an offer of a reward of £10,000 for the 
arrest and conviction of an alleged murderer 
as a whole chestful of edge tools, including 
conspiracy, perjury, subornation of perjury 
and murder. 

We have long been of the opinion that the 
offer of very large rewards for the arrest of 
criminals, especially when they are payable 
only on conviction, is against public policy 
and should be prohibited by law. Such 
offers tend to imperil innocent persons, and 
to tempt officers and others to the commis- 
sion of crimes sometimes as heinous as that 
which they are intended to avenge. 

As we have already intimated, the detect- 
ive, even when acting as an officer of the 
law, is subject to multitudinous temptation, 
and needs as much watching as from the 
nature of his employment it is possible to 
give him. But who can watch him? The 
‘‘espied spy’’ is rather a rare personage in 
real life. It has been said in romances, but 
we have no other authority, that it is or was 
the custom of the Jesuits to commit an affair 
of importance to two members of the order, 
who shall be inseparable, and each a spy 
upon the other. We think such a practice 
would not work well in the detective force. 

It remains therefore, and we say it without 
undue disparagement, that detectives, as a 
class, need, from the nature of their avoca- 
tion, more supervision than they can possibly 
receive, and more thorough legal regulation 
and restriction than any legislature has as 
yet imposed upon them. And while there is 


in our opinion a decided need of investigation 
and appropriate legislation with reference to 
regular legal officers of this class, a fortiori, 
is there such a need with reference to the 
numerous private combinations which flourish 
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in many of our cities under the titles of 
‘‘detective agencies,’’ ‘‘private intelligence 
offices,’ etc., and whose doings, like many 
other things in this world, are ‘‘past finding 
out.”” We do not favor interference by 
government with the private affairs of indi- 
viduals, yet when men propose to discharge 
duties which properly appertain to the offi- 
cers of the law, it would not be amiss to 
ascertain how they do it, and when and 
where and all about it. The besetting sin of 
arbitrary and so-called paternal governments 
is undue and inquisitorial interference with 
the private affairs of their subjects; in our 
country, notwithstanding our multitudinous 
statutes, we are apt to fall into the opposite 
error. 

Finally, we think that wherever such a force 
is needed, there should be a well organized 
corps of detective officers, responsible di- 
rectly to the sheriff and acting under his 
orders, and that all voluntary combinations 
purporting to be detective agencies should 
either be prohibited or rendered innocuous 
and useful by careful and wholesome regu- 
lation. 








NOTES OF RECENT DECISIONS. 





InsuRANCE—PROXIMATE CAausE—ABANDON- 
MENT.—The Supreme Court of the United 
States recently decided a case! of some in- 
terest to insurance companies and persons 
engaged in navigation. The facts were that 
a steamboat, tied up at the wharf at Louis- 
ville, was undergoing some repairs, steam 
having been blown off for that purpose; the 
captain, who knew that repairs were in prog- 
ress, ordered the boat to be cast loose, which 
was done. The boat was carried by the cur- 
rent down the river, and over the falls, was 
sunk, and abandoned as a total loss. 

An action was brought against the Orient 
Mutual Insurance Company upon a policy 
issued by that company, insuring the steam- 
boat against the perils of navigation. There 
was judgment against the defendant in the 
court below, and the case was brought by 
writ of error to the supreme court. 

Mr. Justice Harlan, delivering the opinion 
of the court, said that the jury in the court 


1 Orient Mutual, etc. Co. v. Adams, 8 S. C. Rep. 68. 





below were properly instructed; that the 
negligence of the captain in permitting the 
boat to be let go, while in an improper con- 
dition, was no defense to the insurance com- 
pany, provided the proximate cause of the 
loss was one of the perils of navigation in- 
sured against. He proceeded to say: 

‘‘In Insurance Co. v. Lawrence,? which 
was a case of insurance against fire on land, 
the court said that ‘a loss by fire, occasioned 
by the mere fault or negligence of the as- 
sured, or his servants or agents, and without 
fraud or design, is a loss within the policy, 
upon the general ground that the fire is the 
proximate cause of the loss, and also upon 
the general ground that the express excep- 
tions in policies against fire leave this within 
the scope of the general terms of such poli- 
cies.” In the subsequent case of Waters v. 
Insurance Co. ,* it was said in reference to the 
case of Insurance Co. v. Lawrence, that ‘the 
court then thought that in marine policies, 
whether containing the risk of barratry or 
not, a loss whose proximate cause was a peril 
insured against, is within the protection of 
the policy, notwithstanding it might have 
been occasioned remotely by the negligence 
of the master and mariners.’ To the same 
effect are Insurance Co. v. Coulter; Insur- 
ance Co. v. Sherwood ;° and Insurance Co. v. 
Transportation Co.’’ ® 

The court further held that the company 
was not relieved from liability, even if the 
master had been guilty of gross negligence. 
Nothing short of fraud or design could have 
that effect. Public policy requires no more 
than that aman be not suffered to insure 
against his own knavery.’ Upon these 
grounds the court held that the judgment of 
the court below was properly rendered for 
the plaintiff and should be affirmed, holding 
also that under the circumstances of the case 
the insured had a perfect right to abandon 
the vessel as a total loss, and resort for re- 
dress to the policy of insurance. 

210 Pet. 517. 

811 Pet. 224. 

43 Pet. 237. 

5 14 How. 382. 

6 117 U. S. 325; 68. C. Rep. 750, 1176. 


7 Insurance Co. v. Insley,7 Pa. St. 229. See Williams 
v. Insurance Co., 3 Sumn., 276. 
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POWERS OF MUNICIPAL CORPORA- 
TIONS—SOME LEADING CASES. 





The reports contain a class of cases where 
cities and other municipal and quasi corpora- 
tion have empowered agents to do certain 
acts, and these agents having exceeded their 
original authority, the question has arisen as 
to whether any binding obligation has there- 
by been created against such corporation, 
and also, whether such acts of agents, done 
in excess of their authority, could be ratified, 
and if so, in what manner. 

A distinction should be borne in mind be- 
tween private corporations and those of a 
municipal character, since we assume that 
the rules governing the question of ratifica- 
tion of unauthorized acts of agents with 
special limited powers, are more strictly con- 
strued in the cases of municipal and quasi 
corporations, than in those of private corpor- 
ations.! We find, as a basis of argument, in 
most of the cases, the following premise, viz: 
that municipal corporations possess only 
those powers which are expressly granted, or 
which arise by necessary implication from the 
grant itself.? 

We believe it to be a well established and 
unquestionable principle, that where a munic- 
ipal corporation has power to contract in 
relation to a certain subject in only one way, 
it cannot, by any possibility, obligate itself 
ex contractu in regard to that subject in any 
other way. The law never implies a promise 
where it prohibits an express one; never im- 
plies a promise against its own policy and 
prohibitions.* 

So it has been declared that ‘‘where a thing 
is directed to bgdone through certain means 


1 Wharton on Contracts (ed. 1882), vol.1, § 148; 
Dillon on Munic. Corp. (3d ed.), § 935. ‘Courts 
adopt a strict rather than a liberal construction of 
powers,’ Id. § 91. See also the leading cases given 
in this article. 

2 Roper et al. v. McWhorten et al., 77 Va. 214; Ottawa 
vy. Carey, 108 U.S. 110, 121; Wells v. The People ex 
rel., 71 Ill. 582; Tainter v. Worchester, 123 Mass. 311, 


317; Palmer v. Haverhill, 98 7d. 487, 489; Knox City v. © 


Thompson, 19 Mo. App. Rep. 523; Kirkham v. Rus- 
sell, Auditor, etc., 76 Va. 956; Charleston v. Reed, 27 
W. Va. 681; Birmingham, etc. R. Co. v. Birmingham 
St. R. Co., 79 Ala. 465; City of Leavenworth v. Norton 
et al., 1 Kan. 432; Churchman v. City of Indianapolis, 
110 Ind. 259; Dillon on Munic. Corp. (3d ed.), § 91. 

3’Town of Durango v. Pennington, 8 Colo. 257; 
Churchman v. City of Indianapolis, 110 Ind. 259; Trow- 
bridge v. Newark, 46 N. J. Law (17 Vroom), 140; City 
of Paterson v. Barnet, Id. 62. 





or in a particular manner, there is implied an 
inhibition upon doing it through other means 
or in a different manner.’’* 

In Saxton v. The City of St. Joseph,> where 
an ordinance pro forma had been passed by 
the city counsel, and the contractor acting 
thereunder had macademized a street of the 
city, and the engineer of said city had ac- 
cepted the work and had assessed the cost 
and issued the tax bill, it was held that there 
could be no recovery, because the mayor had 
not joined in the ordinance according to the 
letter of the charter, the fact of acceptance 
not being considered inasmuch as the con- 
tract itself was determined to be of no le- 
gality. 

So in Rumsey Mfg. Co. v. Schell City,® an 
action was brought to recover for the pur- 
chase of a fire engine against a town which 
derived its power under the statutes, and the 
board of trustees was authorized to pass by- 
laws and ordinances, and to do certain other 
acts, but it did not appear from the evidence 
that the acts complained of were ordered by 
the defendant town through its board of 
trustees by ordinance. It was held that the 
purchase was not the act of the corporation. 
That the only way by which the purchase 
could have been made, was by ordinance 
authorizing the contract of purchase. That 
a corporation could exercise the powers con- 
ferred upon it only in such manner as is pre- 
scribed by the creating act.’ 

The case of Reichard v. Warren County,* 
follows the line of argument adopted gener- 
ally by the courts in this class of cases, and 
we cite it because the leading decisions are 
relied upon by the court, and it affirms most 
strongly and unequivocally the principles 


4 The City of Des Moines v. Gilchrist et al., 67 Iowa, 
210, 213; The City of Leavenworth v. Norton et al., 1 
Kan. 432; Roper et al. v. McWhorter et al., 77 Va. 214; 
Lyddy v. Long Island City, 104 N. Y. 218; Kirkham et 
al. v. Rassell, Auditor, etc., 76 Va. 596; City of Mem- 
phis v. Brown, 20 Wall. 289; Brooklyn Trust Co. v. 
Hebron, 51 Conn. 29; Charleston v. Reed, 27 W. Va. 
681; Birmingham etc. R. Co. v. Birmingham St. R. 
Co., 79 Ala. 465; Knox City v. Thompson, 19 Mo. App. 
Rep. 523; Ruggles v. Colyer, 48 Mo. 376; Couch v. 
City Fire Ins. Co., 38 Conn. 187; Hood v. R. R. Co., 22 
Conn. 507; Palmer vy. Haverhill, 98 Mass. 487, 489; 
Tainter v. Worchester, 123 Mass. 311, 317. 

5 60 Mo. 152. 

6 21 Mo. App. Rep. 175. 

7 See also Stewart v. City of Clinton, 79 Mo. 603, 609, 
610; Mixter v. City of Kansas, 18 Mo. App. Rep. 217, 
and cases cited herein, notes 3 and 4. 

8 31 Iowa, 381. 
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forming the basis of those several decisions. 
The action was brought vpon a contract 
claimed to have been made by the defendant 
county to pay the plaintiff for work and 
materials furnished by him in the construc- 
tion of a court house. The statute required 
that in case of a proposed expenditure of 
more than $5,000 for such purpose, the mat- 
ter should be submitted by the board of 
supervisors to the county, and also provided 
the manner in which such question should be 
submitted to the people, and the prerequisite 
formalities to calling a meeting therefor. In 
conformity with the prescribed requirements 
the board of supervisors submitted to the 
voters of the county, and they approved a 
proposition to erect a court house at an ex- 
pense of $40,000. Under this authority the 
board of supervisors first made a contract for 
the work and material according to certain 
plans and specifications for the sum of 
$37,000.50. 

The contract contained certain provisions 
for alterations under the direction of the 
architect. 

After the work had proceeded under that 
contract for a short time radical alterations 
in the plans were ordered by the board of 
supervisors, under which the contractor per- 
formed extra labor and furnished extra 
material, for which he claimed additional 
compensation to the amount of $38,878.64. 
The building was approved by the architect, 
and the board went into the use and occu- 
pancy of it for the purposes for which it was 
intended. The claim was made that a prom- 
ise of payment for the extra labor and 
material used, was by law implied. The 
court declared that the board were agents of 
the county with special and limited powers, 
that ‘‘beyond the powers conferred upon 
them by statute, their acts do no more bind 
the county than do those of a special agent, 
when he transcends the purposes of his 
agency, bind his principal. Before the adop- 
tion of this resolution the board of super- 
visors could contract only for a building, the 
cost of which would not exceed $5,000. 
Whatever powers they acquired beyond this 
were derived from the vote of the county. 
This vote conferred upon them authority to 
contract to the extent of $40,000. It cir- 
cumscribed their authority within that limit 
just as much as the law before had done 





within the limit of $5,000. It said to them, 
‘thus far, but no farther.’ Any attempt up- 
on their part to bind the county beyond the 
limit defined by this vote was simply a void 
act. It created no liability on the part of 
the county, and if the board of supervisors 
could not themselves bind the county beyond 
a special authority delegated to them, it is 
too obvious for discussion, that they could 
not confer upon the building committee and 
the architect authority to do so. The plaint- 
iff was bound at his peril to take cognizance 
of the authority of those with whom he dealt.® 
And he ought not to have consented to 
changes increasing the cost of the building 
beyond that which the board of supervisors 
had the power to expend.’’ ‘‘Again, the 
same cause of reasoning which establishes 
that the board of supervisors cannot bind a 
county for the erection of a public building 
beyond the amount authorized by vote, also 
proves that beyond that amount the county 
cannot be made liable upon an implied agree- 
ment to pay what the structure is reasonably 
worth. * * * As was forcibly said in 
Brady v. The Mayor of New York,’® ‘the law 
never implies an obligation to do that which 
it forbids the party to agree to do;’’’ and in 
regard to the acceptance and occupancy of 
the building, which it was claimed created an 
obligation to pay what it was reasonably 
worth, the court adds ‘‘can it be that the 
county cannot use what has cost it so much 
without thereby making itself liable for 
$39,000 more? What is said in Zottman v. 
San Francisco," is so applicable that we 
quote therefrom, the court said: ‘To the ap- 
plication to the doctrine of implied liability 
upon an implied contract where work is per- 
formed by one, the benefit of which is re- 
ceived by another, there must not only be no 
restrictions imposed by the law upon the 
party sought to be charged, against making 
in direct terms a similar contract to that 
which is implied, but the party must also be 


_in a situation where he is entirely free to elect 


9 See in addition on this point Cheeney y. Inhabit- 
ants of Brookfield, 60 Mo. 54; Town of Durango vy. 
Pennington, 8 Colo. 257; Saxton v. City of St. Joseph, 
60 Mo. 158; Swift v. Williamsburg, 28 Barb. 427, 482: 
Brady v. Mayor, etc., 2 Bosw. 173; Mixter v. City of 
Kansas, 18 Mo. App. Rep. 217, 227; Johnson v. Com- 
mon Council, 16 Ind. 227; Lyddy v. Long Island City, 
104 N. Y. 218. : 

10 2 Bosw. 187. 

11 20 Cal. 106, a leading case. 
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whether he will or will not accept of the work, 
and when such election will or may influence 
the conduct of the other party with reference 
to the work itself. The mere retention and 
use of the benefits resulting from the work 
where no such power or freedom of election 
exists, or where the election cannot influence 
the conduct of the other party with reference 
to the work performed, does not constitute 
such evidence of acceptance, that the law will 
imply therefrom a promise of payment.’ * 
* * The county cannot derive the benefits 
of its contract without the occupancy of the 
building, and it cannot occupy the building 
without using that portion of it for which the 
plaintiff claims extra compensation, such use 
constitutes no such evidence of acceptance 
as to create a liability against the county.’’” 

Fields’ work on Ultra Vires gives two cases 
in full,” one of which supports the doctrines 
of the leading case of Reichard v. Warren 
County. The other which seemingly conflicts 
therewith, but is reconcilable however, was a 
case where certain notes or city scrip for a 
small amount was issued by the corporation 
and held by the defendants in error. It ap- 
peared that the city had no express authority 
to issue notes of the character of those on 
which recovery was sought, but that the cor- 
poration had received value for them in 
‘‘yarious public works and improvements 
erected and made in the city. through their 
instrumentality.’” The court, by its state- 
ment that ‘‘it is not universally true that a 
corporation cannot bind the corporators be- 
yond what is expressly authorized in the 
charter,’’ admits the doctrine of such cases 
as Reichard v. Warren County, Zottman v. 
San Francisco, etc. (supra), to be true, and 


12 On this last point see, contra, Pinches v. Sweedish 
Lutheran Church, 55 Conn. 183. In support of the 
principle see Starkweather v. Goodman, 48 Conn. 101; 
Wiison v. School District, 32 N. H. 118. The court in 
Reichard v. Warren County, cites the following im- 
portant cases in support of the principles enunciated 
in its opinion: Zottman v. San Francisco, 20 Cal. 96; 
Murphy v. Napa County, Jd. 502; McSpeon et al. v. 
Mayor of New York, 7 Bosw. 601; Brady v. Mayor of 
New York, 2 Jd. 173; Farmers’ Loan and Trust Co. v. 
Mayor of New York, 4 Jd. 80; Johnson v. Common 
Council, 16 Ind. 227; Jamison v. St. Louis Co., 33 Mo. 
169; Hull e¢ al. v. County of Marshall, 12 Iowa, 142; 
Clark v. Gity of Des Moines, 19 Jd. 209; Walcott v. 
Lawrence County, 26 Mo. 273; Taylor v. District 
Township of Wayne, 25 Iowa, 447; Taylor v. District 
Township of Otter Creek, 26 Jd. 281. 

13 Argenti v. San Francisco, 16 Cal. 255; Allegheny 
City v. McClurken & Co., 14 Pa. St. 81. 





declares substantially that the peculiar cir- 
cumstances of the case under consideration, 
were such as to make it an exception and not 
within the rule. In addition, the court in its 
reasoning makes no distinction in respect to 
implied liability between private and munici- 
pal corporations, but rather by instancing a 
case of implied liability arising against a 
banking corporation, seems to argue that the 
rule governing in one applies with equal force 
to the other.” 

McSpedon v. The Mayor, etc. of New 
York,” was a case of a contract for printing 
and binding for the corporation of the city of 
New York, certain copies of the ‘‘city’s char- 
ters with Kent’s notes.’’ It was held that 
the fact that such a contract was made by the 
clerk of the common council, under the 
authority of a resolution passed by that bedy, 
and that the printing was done and the copies 
furnished to and accepted by the common 
council did not create any legal obligation 
upon the corporation to pay either the con- 
tract price or what the copies so furnished 
were reasonably worth; that ‘‘where the leg- 
islative power from which a corporation de- 
rives its authority to act, prescribes a partic- 
ular mode in which the act shall be per- 
formed ;’’ it cannot lawfully act in any other 
manner, and no promise or engagement or 
act of acceptance or ratification by the offi- 
cers or agents can render it liable in such 
cases. 1 

In The Town of Durango v. Pennington," 
it was held that a contract could only be rat- 
ified by a resolution or ordinance adopted in 
the same manner as that required for making 
the contract in the first instance. 

In Brooklyn Trust Co. v. The Town of 
Hebron,!* which was a recent case in Connect- 
icut, the defendant town was authorized by a 
legislative enactment to guarantee, upon a 
vote therefor of the town at a legal meeting, 
certain railroad bonds to a specified amount. 
The statute” requires that the ‘‘warning’’ of 
any town meeting shall be ‘‘set on a sign 
post at least five days inclusive before the 
meeting is held.’’ A meeting was ‘‘warned’’ 


14 See note, Field’s Ultra Vires 380, et seq. 
4 7 Bosw. 601. 
To same effect see Bonesteed v. The Mayor, etc. of 
New York, 22 N. Y. 162. 
17 8 Colo. 257. 
18 £1 Conn. 22. 
19 Gen. Stat., p. 83, § 2. 
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on September 26, to be held on September 30, 
at which meeting it was voted to guarantee 
the payment of the bonds in question under 
certain conditions stated in the vote. The 
railroad was built and went into operation; a 
depot was constructed and trains stopped at 
it, as provided by the vote. Shortly there- 
after the railroad company requested the de- 
fendant town to guarantee a portion of the 
bonds which had been given in payment for 
the building of the road, but the town refused 
to guarantee any bonds of the company. An 
injunction was then issued, enjoining the 
treasurer and selectmen of the town from 
guaranteeing any bonds whatever. At a sub- 
sequent meeting of the town duly ‘‘warned,”’ 
it was voted that the conditions of the former 
vote of the town guaranteeing the bonds in 
question stand as they were. The town 
clerk, whose duty, under the statute, was to 
record all votes of the town, entered the vote 
of the first meeting as having been passed at 
a town meeting legally warned and held. He 
also recorded the ‘‘warning’’ for that meet- 
ing. Held, that the first meeting was not 
legally warned, within the meaning of the 
statute ; that the town was not estopped from 
so showing, and that the vote passed at that 
meeting was therefore of no validity; that 
the vote of the second meeting did not, by 
reference to the former vote, ratify it, or 
guarantee any bonds. 


Again, where a school district voted at a 
legal meeting to build a new school house, 
appropriated a specific sum therefor, ap- 
pointed a committee to act as provided by 
the vote, and the committee built the school 
house but exceeded in its expenditures there- 
on the amount appropriated, it was decided 


that the authority of the building committee - 


was ‘‘limited to the amount appropriated by 
the district for the purpose, and that the com- 
mittee had no power beyond the amount so 
limited.’’ It was found as a fact that the 
district schools had been all kept in the 
school house built by the committee, and all 
the district school meetings had been held 
there since its completion, but it did not 
otherwise appear that such acts were those of 
the district itself, or that it had any knowl- 
edge of the amount expended, or had taken 
any action in the matter. The use claimed 
continued but a short time. Held, that these 
facts did not raise an implied contract or 





amount to a ratification of acts done in ex- 
cess of the committee’s authority.” 

It was held, in Marsh v. Dedham,” that a 
vote empowering a committee to ‘‘locate and 
construct a new high school,’’ did not author- 
ize the purchase of a building lot therefor.” 
So a committee or other special agent, acting 
for a municipal corporation under limited 
authority, is confined strictly in the exercise 
of its agency to the powers conferred.” 

In the case of The Town of Bloomfield v. 
Charter Oak National Bank, Gray, J., in an 
exhaustive and well considered opinion, 
affirms the doctrines laid down in the several 
leading cases in this article. The fact that 
this is a very recent decision in the Supreme 
Court of the United States, entitles it cer- 
tainly to great weight as settling the law up- 
on the points decided therein, notwithstand- 
ing any apparent conflict in the authorities 
heretofore. The case was this: In 1880, 
a national bank brought an action against the 
town of Bloomfield, in the State of Connecti- 
cut. The suit was based upon certain prom- 
issory notes issued at different dates in 1879, 
aggregating $19,433.30. The form of the 
several notes was the same. Each contained 
in its body the name of the town of Bloom- 
field, was signed by ‘‘S. J. Mills, treasurer,’’ 
purported upon its face to be for value re- 
ceived, and was payable to the order of ‘‘S. 
J. Mills,’’ at ‘‘Charter Oak National Bank.’’ 
Upon issue joined and trial had before a jury, 
the plaintiff obtained a verdict for the full 
amount of the notes and interest. The de- 
fendant thereupon sued out a writ of error 
and the case was brought to the supreme 
court. It appeared from the finding upon a 
bill of exceptions, that the town of Bloom- 
field was a Connecticut town duly incorpor- 
ated, possessing all the powers, privileges 
and immunities enjoyed by other towns in 


2 Wilson v. School District, 32 N. H. 118; Jordon v. 
School District, 88 Me. 164; Pratt e¢ al v. Swanton, 15 
Vt. 147; Donovan v. City of New York, 33 N. Y. 290; 
Philadelphia v. Flannigan, 47 Pa. St. 21; Ottawa v. 
Carey, 108 U. S. 110; School Directors, etc. v. Fogle- 
man, etc., 76 Ill. 189; Peers v. Board of Education, 
etc., 72 Ill. 508; Tainter v. The City of Worchester, 123 
Mass. 311, 317. , 

21137 Mass. 235. 

22 See also Bean v. Hyde Park, 143 Mass. 245. 

23 Keyes etal. v. Westford, 17 Pick. 273; Barber v. 
Chesterfield, 102 Mass. 131; Wells v. The People ez rel., 
71 111.582; Haliburton v. Frankfort, 14 Mass. 214. 

2% The Reporter, vol. 24, No. 15, p.449, decided April 
4, 1887. 
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that State. It was admitted that Mills was 
treasurer of the town at the several times the 
notes were made; that he had made and 
signed and indorsed them to the bank. 
Numerous questions as to the admissibility of 
certain evidence arose, said evidence con- 
sisting in the greater part of votes and 
claimed authoritative acts of the town, and 
was offered by the plaintiff for the purpose 
of showing that the defendant town had 
originally authorized its treasurer to issue 
the notes in suit, or that it had thereafter 
had full knowledge of the fact that they had 
been issued, and had retained the benefit 
arising to the town therefrom, or had other- 
wise ratified the acts of its treasurer in issu- 
ing said notes. The plaintiff's account with 
Mills as treasurer, covered the period during 
which the notes were made and indorsed to 
plaintiff. ‘‘In this account he deposited 
moneys of the town, and without the knowl- 
edge of the plaintiff, small amounts of his 
own and checked out from said account, both 
for the use of the town and without the 
knowledge of the plaintiff, small amounts for 
himself.’’ ‘‘But no evidence was offered to 
show that the town, in its town meeting as- 
sembled, knew that Mills kept his bank ac- 
count with the plaintiff, or that he was _bor- 
rowing the money represented by these notes, 
or those of which these were renewals of the 
plaintiff,’ although it did appear that the 
plaintiff supposed that Mills had authority to 
borrow money for the town, and to make and 
issue said notes therefor. The court below 
‘‘confined the plaintiff in its testimony to 
acts of the town in town meetings, and ex- 
cluded any acts or knowledge of the select- 
men.’’ The defendant town offered evidence 
to the effect that no town meeting had been 
held upon any sufficient legal warning at 
which Mills had ever been authorized to bor- 
row money. Evidence was also offered by the 
town that at the time the notes were issued, 
and prior and subsequent thereto, Mills was 
in default to the town, and had embezzled 
large sums of its money; that the money ob- 
tained by the plaintiff was not used to pay 
debts of the town, or only to meet such debts 
as the town had furnished Mills sufficient 
funds to pay. Evidence was also offered by 
the town to prove that it never had any 
knowledge, actual or legal, of the issuing of 
the notes or their existence. 





The supreme court, in its opinion, makes a 
distinction (as to their powers) between New 
England towns and trading corporations, and 
declares that ‘‘they have those powers only 
which have been expressly conferred upon 
them by statute, or which are necessary for 
conducting municipal affairs, and all the in- 
habitants of a town are members of the quasi 
corporation.’’ That inasmuch as the statutes 
constitute the law under which town meetings 
may be warned and held for any given pur- 
pose, the exact letter of the statute must be 
complied with, and no town meeting held in 
pursuance of any warning can legally con- 
sider or pass upon any question not within 
the purview of the call as set forth in the 
warning, such notice being a prerequisite to 
the validity of any act of the town at an 
annual or special meeting; that, therefore, 
any vote passed purporting to authorize the 
town treasurer to borrow money for the use 
of the town could have no legal or binding 
force, and was void in the absence of ‘‘evi- 
dence that the subject was specified in the 
warning. The statement in the record of the 
meeting that it was ‘legally warned,’ shows 
only that it had been duly warned for some 
purposes not for what purposes.’’ 

The vote referred to was passed in 1868 at 
an annual town meeting, and was as follows: 
‘*Voted that hereafter the town treasurer be 
authorized and empowered to borrow money 
for the use of the town.’’ The warning did 
not specifically state that the meeting was 
called to consider or act upon any such ob- 
ject as was contained in the vote. Held, that 
there was no evidence sufficient to bind the 
town for the notes in question. It was 
claimed that a ratification might be inferred 
from certain evidence, viz: 1. That after 
the vote of 1868, the treasurer had made 
forty-four notes to individuals. 2. Of re- 
ports in print made by the selectmen and 
treasurer extending over the period of time 
covered by the notes in suit, showing money 
received and paid on ‘‘town notes,’’ of ‘‘in- 
debtedness of the town by notes,’’ and 
records showing ‘‘that in 1869 such reports 
were ‘read and accepted,’’’ but ‘‘in after 
years no action was taken on them by the 
town.’’ 3. Also evidence that in 1880 a vote 
was passed ‘‘authorizing the selectmen to 
make notes in behalf of the town, to take up 
and cancel certain memoranda of indebted- 
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ness made by the officers of the town, dated 
July 1, 1879, for money lent to the town by 
various persons and the acts of the selectmen 
pursuant to that vote’’ (the date of the last 
note in suit being July 1, 1879). But the 
court decided that ‘‘the town can no more 
ratify an act afterwards than authorize it be- 
forehand, except by vote passed pursuant to 
a previous notice specifying the object. 
Without the indispensable prerequisite of 
such a notice, those present at a town meet- 
ing have no greater power to bind the town, 
indirectly. by ratification or estoppel, than 
they have to bind it directly by an original 
vote,’’™ and that ‘‘neither the selectmen nor 
the treasurer have any general power to make 
contracts to borrow money or to incur new 
debts in behalf of the town except for partic- 
ular objects,” ‘having no relation to this case. 
* * * The reports made by the selectmen 
and treasurer to the annual meetings, in per- 
formance of the duties imposed upon those 
officers by statute, were not, unless expressly 
approved or acted on by the town at a meet- 
ing duly held upon sufficient warning, evi- 
dence to charge the town with liability for 
debts which those officers had no authority to 
contract. The only reports of the selectmen 
and treasurer upon which the town took any 
action were those of 1869. The acceptance 
by the town of those reports might be a rati- 
fication of the debts and payments therein 
stated, but could have no further effect. * 
* * There is nothing in the case at bar, 
which tends to show that any of the promis- 
sory notes to individuals, offered in evidence, 
or of the notes mentioned in the annual re- 
ports of the selectmen and treasurer, accepted 
by the town in 1869, or in the vote of the 
town in 1880, were held by the plaintiff.’’ It 
further appeared that the plaintiff did not 
claim any advantage by reason of being in- 
dorsee instead of payee of the notes in suit, 
and ‘‘upon the whole case there was no proof 
of original authority, or of subsequent ratifi- 
cation or of estoppel to bind the defendant 
town; none of original authority for want 
of any vote passed pursuant to due notice in 


% Citing Marsh vy. Fulton County, 10 Wall. 676; 
Daviess County v. Dickinson, 117 U. 8. 657; Norton v. 
Shelby County, 118 Jd. 425; Pratt v. Swanton, 15 Vt. 
147; Lander v. Smithfield School District, 38 Me. 239; 
American Tube Works v. Boston Machine Co., 139 
Mass. 5. 

% See in addition Bean v. Hyde Park, 143 Mass. 245. 





the warning; none of ratification for the 
same reason, as well as because it was not 
shown that the acts were done with intent to 
ratify the acts of the treasurer in issuing the 
notes sued on, or with knowledge of all the 
material facts attending their issue; none of 
estoppel, because there was no evidence of 
any acts of the town which the plaintiff had 
a legal right to rely upon, or did in fact rely 
upon in these notes.”’ 

Although the mode prescribed by the 
charter must be followed, yet it has been de- 
cided that where the authority given in the 
charter is not intended as a limitation of its 
powers, a municipal corporation might ratify 
acts done by its agents in a mode different 
from that stated.” 

JosePH A. JOYCE. 


27 Cory v. Freeholders of Somerset, 44 N. J. Law (15 
Vroom), 445, relying upon Morrell v. Dinfield, 30 Me. 
157, and distinguishing Brady v. Mayor, etc. of New 
York, 20 N. Y. 312. SeeSmith v. Dedham, 144 Mass. 
177; Commonwealth v. Richardson, 142 Mass. 71; 
Trowbridge v. Newark, 46 N. J. Law (17 Vroom), 140; 
City of Paterson v. Barnet, Jd. 62. Upon the general 
principles considered in this article, examine Fields’ 
Lawyers’ Briefs, vol. 4, pp. 529 et seq., 551 et sey; Mil- 
ler v. Milwankee, 14 Wis. 642; Cady v. Watertown, 18 
Id. 322; Lanenstein v. Fond du Lac, 28 Jd. 336; City of 
Alton v. £tna Fire Ins. Co., 82 Ill. 45; The People v. 
Dupuyt, 71 Jd. 651; Town of New Athens v. Thomas, 
82 Ill. 259; Clark v. School Directors, 78 Ill. 474; Moore 
v. Mayor, 73 N. Y. 238; Hodges v. City of Buffalo, 2 
Denio, 110; City of Bryan v. Page, 51 Tex. 532; Still v. 
Trustees of Lansingburg, 16 Barb. 107; City of Eufaula 
v. MeNab, 67 Ala. 588; City of Fort Wayne v. Rosen- 
thal, 75 Ind. 156; Bell v. R. R. Co., 4 Wall. 598; Mayor, 
etc. of Baltimore v. Reynolds, 20 Md. 1. 








PARENT AND CHILD—SUPPORT AND SERV- 
ICES—APPEAL —RECORD—EVIDENCE. 


McGARVEY V. ROODS. 





Supreme Court of Iowa, December 10, 1887. 


1. Appeal — Record — Failure to Show Ruliny of 
Trial Court and Exception.—Where the record, on 
appeal fails to show any ruling of the trial court on 
objections to evidence and no exceptions appear to 
have been taken, no question relative thereto is pre- 
sented for review. 


2. Parent and Child—Support and Services—Prom- 
ise to Pay.—Where the family relation exists between 
two persons, and services are rendered by one to the 
other, as where a daughter supports and cares for her 
aged mother, no promise to pay therefor can be im- 
plied from such performance and acceptance, as in 
cases where the relation does not exist. 


3. Same — Evidence to Rebut Presumption.—In or- 
der to rebut the presumption in such case that the 
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services were gratuitous, the claimant must show by 
aftirmative evidence, an expectation of both parties 
that they should be paid for, but the amount of com- 
pensation need not have been agreed upon. 


The plaintiff, Rebecca McGarvey, presented for 
allowance a claim against the estate of Amelia 
Dameal. There was a trial by jury, verdict for 
the plaintiff, and judgment. The defendant, A. 
Roods, administrator, appeals. 

SEEVERS, J., delivered the opinion of the court: 

The plaintiff is the daughter of the decedent, 
and the claim presented for allowance is for 
boarding and taking care of the decedent for some 
years prior to her death. The decedent was up- 
wards of eighty years old, and quite infirm. At 
the time the services were rendered, the decedent 
was living with and making her home with, the 
plaintiff. The defendant insists that the plaintiff 
cannot recover, for the reason that the decedent 
lived with the plaintiff as a member of the family, 
and no such promise to pay as is required in such 
ease has been established. The plaintiff concedes 
that no express promise to pay has been shown, 
but she claims she has introduced evidence tend- 
ing to show the services were not rendered gratui- 
tously, but that she expected to receive compen- 
sation, and that the decedent expected to pay for 
such services. 

1. Counsel for the appellant have assigned er- 
rors based on the rulings of the courtin admitting 
evidence given by Mrs. Clark. The abstract states 
that the question asked the witness were objected 
to as incompetent, immaterial, and irrelevant, 
and that the ‘‘decisions of the court were reserved 
by the court; the evidence to be controlled by in- 
structions." We do not understand this to show 
affirmatively that the court either sustained or 
overruled the objections; nor does it does it ap- 

“pear that any exceptions were taken to what the 
court did, or refused to do. If there was any 
doubt as to this, it is dispelled by the additional 
abstract filed by the appellee, which states that 
no exceptions were taken, and that the court 
neither sustained nor overruled the objections 
made to the questions asked Mrs. Clark. It is 
therefore apparent that we cannot review the rul- 
ings of the court reserving the question as to the 
admissibility of the evidence until the instructions 
were given, and thus correcting the error, con- 
ceding one has been committed, for the reason the 
action of the court was in no manner excepted to. 
Counsel for appellant insist, in argument, that the 
court overruled an objection to interrogatory 17, 
asked Mrs. Howard, but the abstract fails to state 
that any objection was made to this interrogatory, 
or that the court made any ruling in relation 
thereto. Objections were made to a certain ques- 
tion asked Mrs. Berry and Mr. Carmichael, but 
we think the evidence elicted was clearly admissi- 
ble. In argument, it is said objections were made 
to certain questions asked Mrs. Faulkner which 
were overruled. The questions so objected to are 
not indicated by counsel, and we are unable to 
ascertain from the abstract the specific questions 





or rulings to which counsel now take exception. 

2. The court instructed the jury, in substance, 
that the burden was on the plaintiff to establish 
the service, and an ‘‘express promise on the part 
of the intestate to pay for the same, or facts and 
circumstances that satisfy the jury that the serv- 
ices, if any, were rendered in the expectation, by 
Mrs. McGarvey, of receiving compensation there- 
for, and that the intestate also expected to pay 
therefor at the time; ”’ and in another instruction 
the jury were told that there was no sufficient evi- 
dence of an express promise. The instructions, 
therefore, were in accord with Scully v. Scully, 
28 Iowa, 548. This case has been repeatedly fol- 
lowed. See Rogers v. Millard, 44 Iowa, 466; 
Wence v. Wykoff, 52 Iowa, 644,3 N. W. Rep. 685; 
Chadwick v. Devone, 69 Iowa, 637, 29 N. W. Rep. 
757; Hart v, Flinn, 36 Iowa, 366: Smith v. John- 
son, 40 Iowa, 308. 


Counsel for appellant claim that Scully v. 
Scully holds there must be an express promise, 
and that the last two cases cited support this view. 
This is a mistake. The rule established by the 
decisions of this court is that where the family re- 
laticn exists, and services are rendered by one 
person to another at a time when both sustain 
such relation to each other, no promise to pay can 
be implied because the services were performed 
by one and accepted by the other, as would be the 
ease if such relation did not exist. The person 
claiming compensation must go a step further, 
and establish there was an expectation by both 
parties that a compensation should be paid. In 
other words, the person seeking compensation 
must establish that the services were not per- 
formed gratuitously, and the presumption which 
prevails because of the existence of the family re- 
lation must be overcome by affirmative evidence. 
It is not essential that the amount of the compen- 
sation should be agreed upon. This view, we 
think, is in accord with the weight of authority in 
this country; but whether this isso is immaterial, 
for the reason that such is the v ew adopted by 
this court. While counsel do not concede this, 
they, however, claim that, if it be conceded, then 
the verdict is not sustained by the evidence, which 
we have separately read, and separately reached 
the conclusion that we cannot interfere with the 
finding of the jury. There is considerable evi- 
dence tending to prove that the intestate expected 
to pay for the services rendered by the plaintiff, 
and that the latter expected to be compensated 
we feel sure. The intestate frequently spoke of 
the matter, and said the plaintiff should be com- 
pensated; that all the property she had was de- 
voted to this purpose, and that she had given her 
other children all that she intendedto. It is true, 
that sometimes, when she spoke of the matter, 
she evidently meant she would so provide in her 
will; but the jury were expressly instructed that 
an intention to so provide for or compensate the 
plaintiff was not sufficient, and that all such de- 
clarations should be disregarded. We deem it 
sufficient to refer to the evidence in this general 
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way, without setting it out, and such is not our 
custom. 


The court declined to give the instructions 
asked by the appellant; and in relation thereto 
we deem it sufficient to say that the charge of the 
court, it seems to us, covers the whole ground, 
and therefore the court did not err in refusing the 
instructions asked. Affirmed. 


Nore.—1. It is generally held in accordance with 
the rule laid down in the principal opinion herein, 
that no promise to pay for services can be implied 
where they are performed as a mere gratuity, and 
that where a child performs services for a parent, the 
presumption arises from the relationship of parent 
and child that such services are gratuitous.! This sub- 
ject has been elaborately treated by Eugene McQuillin 
in a recent leading article in this JOURNAL,? and this 
note will be confined in the main to the consideration 
of leading, exceptional, and additional cases not cited 
in that article. 


Where children perform services for parents after 
coming of age the rule is the same, and the law implies 
no contract on the part of the parent to pay for the 
services. As a general rule, where one renders serv- 
ices for another in expectation of a legacy, relying, 
however, simply on the latter’s generosity, no action 
lies if the lattter dies without leaving such legacy.4 
But where there is a mutual understanding that the 
party for whom the work is done will make compen- 
sation therefor by a legacy in his will, an action will 
lie for the value of the services.5 In general, however, 
services rendered as an act of kindness or as a mere 
gratuity, form no foundation for a pecuniary demand.é 
And it may also be stated generally that kinship and 
the family relation in its different phases, in the ab- 
sence of circumstances indicating a contrary intention 
on the part of those concerned, will exclude the pre- 
sumption of an implied promise to pay for services 
that might otherwise arise.’ Thus, this rule has been 
applied as between brothers and sisters living together 
in the family relation; § as between uncle and nephew 


1 Traver v. Shiner, 19 Cent. L. J. 439; 5. c., 21 N. W. Rep. 
159; Wills v. Wills, 34 Ind. 106; Williams v. Hutchinson, 
3 N. Y. 312; 8. c., 53 Am. Dec. 301; Weir v. Weir, 3 B. Mon. 
645; 8. C.. 39 Am. Dec. 487. And see authorities cited in 
note to Neale v. Engle,7 Ati. Rep. 60, 61, and 53 Am. Dec. 
306; “Parent and Child,” 15 Cent. L. J. 425, 427, nete 26; 
answer to query No. 16, 20 Cent. L. J. 339. 

2“Payment of Services and Support between Mem- 
bers of Family,” 26 Cent. L. J. 51. 

8 Poorman Vv. Kilgore, 26 Pa. St. 365; s. c.,67 Am. Dec. 
425; Gunther v. Birkicht, 22 Mo. 439; Resor v. Johnson, 
1 Ind. 100; Miller v. Miller, 16 Ill. 296; Houck v. Houck, 99 
Pa. St. 552. 

4Swires v. Parsons, 5 Watts & 8S. (Penn.) 358; Osborn 
v. Governor, etc., 2 Str. 728. 

5 Martin v. Wright, 13 Wend. 460; s. c., 28 Am. Dec. 468; 
Shakespeare v. Markham, 72 N. Y. 406; Campbell v. 
Campbell, 65 Barb. 644. 

6 James v. O’Driscoll,2 Bay, 101; 8s. c.,1 Am. Dec. 632; 
Jacob v. Ursuline Nuns, 2 Mart. (La.) 269;8. c.,5 Am. 
Dec. 730; Marriner v. Collins, 5 Harr. (Del.) 290. 

7 Stout v. Perry, 70 Ind. 501, and cases cited in opinion, 
504; Bishop on Contracts (ed. of 1887), § 223; Greenwell 
v. Greenwell, 28 Kan. 675. And see authorities cited in 
following notes herein and in note 18 to article on 
“Implied Promise,” 19 Cent. L. J. 462, 565. 

8 Hall v. Finch, 29 Wis. 278; 8. c.,9 Am. Rep. 559; Morris 
v. Barnes, 35 Mo. 412. 





or niece; 9 as between step-father and adopted child; 
and even as to a stranger received into a family asa 
member thereof. As said by the Supreme Court of 
Vermont in a recent case: ‘We takeit to be sound law, 
that whenever one stands in the relation of a parent to 
an infant who needs his care and support, and faithfully 
discharges the duties of that relation, there being no 
express contract to the contrary, nor any cireum- 
stances showing a different understanding or expec- 
tation of the parties, there can be no recovery for serv- 
ices on the one hand, nor for care and support on the 
other, though one happens to be worth more than the 
other.”!2, But mere consanguinity unaccompanied by 
any family relation of living, is insufficient to rebut 
the presumption of a contract.13 

There are some apparently exceptional cases in 
which the general rules above stated have been held 
inapplicable, and these cases it may be well to exam- 
ine. In Morton v. Rainey, an infant was taken into 
the family of an uncle and remained without any ex- 
press contract until majority, working for his uncle 
and receiving maintenance from him. After majority 
he continued with his uncle five years, working his 
farm on shares, part of each year and the rest of the 
time working for the uncle without any express con- 
tract, and providing his own clothing and medical at- 
tendance: Held, that the facts were sufficient to es- 
tablish an implied contract on the part of the uncle to 
pay what such services were reasonably worth.!4 

In the case of Smith v. Smith, where a son, being 
tenant of his father from year to year, refused to 
make any improvements until his father promised him 
that the farm should be the son’s after the father’s 
death, and the improvements were made but the 
father did not keep his promise, it was held that a 
promise would be implied to pay for such improve- 
ments, and that although they inured to the benefit of 
the estate, the promise being oral and not enforcible 
under the statute of frauds, the son could recover the 
value thereof.5 In the case of Neale v. Engle, a 
woman, who had been employed for several years at 
certain wages per week, married the grandson of her 
employer who had long been living with and cared for 
by the latter. The husband and wife continued to 
live with the employer and the wife served him until 
his death. Suit was then brought for such services of 
the wife after the marriage, and it was held that the 
matter was one, of fact and properly left to the jury 
to determine.!6 And inthe cases of Hauser v. Sain,!7 
and Curry v. Curry,!® it was held that mere relation- 
ship, other than that of parent and child, at least, does 
not rebut the presumption of an implied promise to 
pay for services. And in a recent case in Missouri, a 
daughter was allowed to recover on an implied prom- 
ise for taking care of her insane mother.!9 


9 Ormsby v. Rhoades (Vt.),10 Atl. Rep. 722; Hays v. 
McConnell, 42 Ind. 285; Weir v. Weir, 3 B. Mon. 645; s. c., 
39 Am. Dec. 487. 

10 Williams v. Hutchinson, 3 N. Y. 312; 8. c., 53 Am. Dec. 
301; Webster v. Wadsworth, 44 Ind. 283; Ensey v. Hines 
(Kan.), 2 Pac. Rep. 861; 8. c. (dig.), 17 Cent. L. J. 457. 

11 Ryan v. Lynch, 9 Mo. App. 18; Smith v. Johnson, 45 
Iowa, 308. 

12 Ormsby v. Rhoades (Vt.), 10 Atl. Rep. 722, 725. 

13 Moyer’s Appeal, 112 Pa. St. 290; s. c., 3 Atl. Rep. 811; 
O’Connor v. Beckwith (Mich.),3 N. W. Rep. 166. 

4 Morton v. Rainey, 82 Ill. 215; s. c.,25 Am. Rep. 811. 

% Smith v. Smith, 4 Dutch. (N. J.) 208; 78 Am. Dec. 49. 

16 Neale v. Engle (Penn.), 7 Atl. Rep. 60. And see Hart 
v. Hart, 41 Mo. 441. 

17 74.N. C. 552. 

18 114 Pa, St. —; 8. C., 7 Atl. Rep. 61. 

19 Reando v. Misplay, 90 Mo. 251; s. c., 59 Am. Rep. 13. 





XUM 











XUM 


Vou. 26. 


THE CENTRAL LAW JOURNAL. 187 








2. Although the relationship of the parties or the 
circumstances of a case might otherwise be such as to 
rebut any implied promise to pay for services, this 
will not necessarily prevent the enforcement of an ex- 
press promise so to do.% But the evidence of such 
express promise or understanding of the parties must, 
at least, be clear and satisfactory, if not also direct 
and positive,in order to overcome the presumption 
created by their relationship.2! As said by Strong, J.: 
**Loose declarations made to others, or even to the 
claimant himself, will not answer. * * * The ordi- 
nary expressions of gratitude for kindness to old age, 
weakness and suffering are not to be tortured into 
contract obligations.” And in the case of Bash v. 
Bash,“ it was held that the evidence of an express 
contract must be direct and positive, and that an in- 
struction that it should be clear and satisfactory did 
not state the law with sufficient strictness. The rate 
of wages or amount of compensation, however, need 
not be expressly agreed on.*4 W. F. ELLiorr. 


20 Mason v. Dunbar, 43 Mich. 407; 8. C., 38 Am. Dec. 201; 
Price v. Jones, 105 Ind. 543; 8. c., 5 N. E. Rep. 683; Collier 
v. French (Iowa), 21 N. W. Rep. 90; Dowell v. Applegate, 
15 Fed. Rep. 419; Brown’s Appeal (Penn.),5 Atl. Rep. 13. 

21 Hall v. Finch, 29 Wis. 278; 8s. c.,9 Am. Rep. 559; Duf- 
fey v. Duffey, 44 Pa. St. 402; Burgess v. Burgess (Penn.), 
1 Atl. Rep. 167. 

22 Hartman’s Appeal, 3 Grant’s Cas. (Penn.) 275. 

239 Pa. St. 260. 

2% Geary v. Geary (Wis.), 30 N. W. Rep. 601; Byrnes v. 
Clark (Wis.), 14 N. W. Rep. 815. 





EXECUTOR AND ADMINISTRATOR — DE SON 
TORT—COLOR OF TITLE—GOOD FAITH. 


BAUMGARTNER V. HAAS. 





Court of Appeals of Maryland, December 9, 1887. 


1. Executor and Administrator—Executor De Son 
Tort.—One who takes possession of the property of a 
decedent without colorable ground for his claim and 
good faith in its assertion will be treated as an execu- 
tor de son tort. 


2. Same—Color of Title—Good Faith.—Where the 
father-in-law of a decedent took possession of fifty 
cows under a bill of sale executed by the son-in-law 
during his life-time as security for the payment of a 
debt, and continued to treat the cows as his absolute 
property and converted the proceeds of a sale thereof 
to his own use, after a bill was filed by a creditor to 
subject the property to the payment of debts: Held, 
that he thereby made himself liable as executor de son 
tort. 


3. Same—Liability of Executor De Son Tort—No 
Relief Against in Equity.—The rule of the common 
law, that an executor de son tort will not be allowed 
to retain property of the estate for the payment of his 
own demand until all other claims against the estate 
have been paid, will not be relieved against in a suit 
in equity by a creditor to compel such executor to ac- 
count for the property taken possession of by him and 
for distribution thereof. 


STONE, J., delivered the opinion of the court: 

The principal question in this case is whether 
Gunther, one of the defendants, shall be held lia- 
ble as executor de son tort. The facts necessary 





for us to notice are these: A certain Frederick 
C. Baumgartner, now deceased, in his life-time 
executed several bills of sale, absolute on their 
face, to the defendant Gunther, who was his 
father-in-law. These bills of sale, among other 
things, included fifty cows, which were in the 
possession of Frederick C. Baumgartner at the 
time of his death. Immediately upon the death 
of Frederick C. Baumgartner, Gunther took pos- 
session of these cows, and continued to carry on 
the milk business, which his son-in-law, Fred- 
erick, was engaged in at the time of his death. 
Letters of administration were, soon after the 
death of Frederick, granted to his widow, Mary, 
and she returned a small inventory, not including 
any of the fifty cows. Within ten days after the 
death of Frederick C. Baumgartner, the complain- 
ant, Haas, one of his creditors, filed a bill against 
Henry Gunther for the purpose of setting aside 
the afore-mentioned bills of sale, as fraudulent 
and void against him (the complainant), as a 
creditor of Frederick, and for general relief, and 
also made the administratrix, Mary, a defendant. 
Answers were duly filed and testimony taken, and 
the court decided that while there was not suffi- 
cient proof to countervail the presumption of the 
bona fides of the consideration of the bills of sale, 
that the description of the cows was not sufficient 
to pass any title to them under the bills of sale, 
and decreed that Gunther should account for 
them, and from this decree there was no appeal. 
In the subsequent proceedings in the case, Gun- 
ther was treated as an executor de son tort, and 
his debt postponed to the debts of other creditors, 
and from this, and the valuation of the cows, he 
has appealed. 

It has been strenuously argued by the appellant, 
Gunther, that he should not be held liable as an 
executor de son tort, because he took possession of 
these cows under color of title, and that he be- 
lieved he had the legal right to doso. There are 
cases to be found where a party has not been held 
executor de son tort where he in good faith, and 
believing he had the title, took possession of 
property, and to which it was afterwards shown 
that he had not a perfect legal title. The leading 
ease on this subject seems to be the case of 
Femings v. Jarrat, 1 Esp. 335. In that case there 
was a bona Jide sale of the ship to the defendant, 
but the bill of sale was defectively executed, and 
the court held that under such circumstances the 
defendant should not be held liable as executor 
de son tort. This decision has been followed in 
several of the States. But in every case to which 
we have been referred the element of good faith 
will be found. We by no means intend to assert 
the extreme proposition that he who takes pos- 
session of the goods of the deceased in good 
faith, and believing he has a good title to them, 
will be held in all cases as executor de son tort. 
But there must be at least colorable ground for 
his claim, and good faith in its assertion. Is this 
the case with Gunther? 

Within ten days after the death of Frederick C. 
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Baumgartner, the complainant filed a bill against 
Gunther attacking this bill of sale, and claiming 
that the property should go into the hands of the 
administratrix. It is true enough that the bill of 
complaint alleged a want of consideration for the 
bill of sale, but it also prayed that it might be 
declared void as against him, and also prayed 
that Gunther should account to him, and for gen- 
eral relief. This was notice to Gunther that his 
right to the property was disputed. An oppor- 
tunity was then afforded Gunther to state fully 
and frankly his position and claim to this prop- 
erty. ‘The bills of sale were taken either as a se- 
curity for a debt, or as an absolute conveyance, 
and it was incumbent on him to state bis claim 
truly. But his answer on that point is evasive. 
He does not state explicitly in his answer to the 
bill of complaint whether he claimed the prop- 
erty absolutely, or only a lien on it for his debt; 
but when examined as a witness afterwards he 
admits that the bills of sale were taken as security 
only. Apart from his own evidence, there are 
other facts in the case which would clearly prove 
the same thing. If, then, being only in reality a 
mortgagee, and knowing himself to be such, he 
took possession of nearly the whole property of 
the deceased, a pertinent inquiry at once arises. 
what was motive in so doing? These motives are 
shown, we think, by his subsequent conduct and 
his treatment of the property. He (Gunther) 
kept a feed store. and he continued fo feed the 
cows out of it and to run the milk business until 
his account against the property, according to 
his own showing, stood, profits from the sale of 
milk, $1,500; expenses for feed, etc., $2,900, and 
then he sold the cows. The difference he evi- 
dently expected to be paid out of the sale of the 
property. As soon as he took possession of this 
property, he took measures to prevent the other 
creditors either from seeing the cattle, or know- 
ing the amount of milk that he was selling. 
These and other circumstances that might be 
mentioned are utterly irreconcilable with the 
theory of an honest mistake, which might relieve 
him from the liability of an executor de son tort. 
His daughter administered, but he seems to have 
managed the administration, and, after causing 
an inventory of something over $100 in value, he 
took possession of all the rest, with the result that 
we have shown. If, under the circumstances we 
have detailed, the defendant is not to be treated 
as an executor de son tort, how is he to be re- 
garded? He held and used the property of the 
deceased without the right to do so, and it is diffi- 
cult to see how he can be called to account for it 
except as executor de son tort, there being at the 
time a rightful executor. 

In Bentley v. Cowman, 6 Gill & J. 152, the 
court distictly recognize the right to hold a party 
accountable in equity as executor de son tort. In 
that case, a creditor filed a bill for the sale of the 
real estate of a deceased debtor, upon the ground 
that his personal estate was inadequate to pay his 
debts and what there was of it had been ex- 





pended by his heirs without any administration. 
No account of the personal estate was asked for, 


and no charge made that the heirs were executors * 


de son tort; but the sale of the realty was asked, 
and the usual prayer for general relief; and 
Judge Dorsey, in the opinion of the court, says: 
‘*But conceding it [a disclaimer by way of plea] 
to be an unexceptionable disclaimer as to the 
land, and a bar to all relief sought in relation 
thereto, it would not warrant the decree dismiss- 
ing the complainant’s bill; the allegations in 
which not only present a claim against the de- 
fendants in respect to the realty of the deceased, 
but also as executors d+ sun tort of the personalty, 
and, although there is no formal prayer for an 
account in the bill, yet the facts authorizing it 
are sufficiently charged, and the prayer for gen- 
eral relief entitled the complainants to such an 
account.”’ This case very clearly recognizes the 
right to call an executor de son tort to an account 
in a court of equity. as well as by suit at law. In 
many cases he can be effectually reached only in 
equity. 


In the case at bar, there is both a prayer for an 
account, and for general relief, and the defendant 
Gunther can clearly be held to account as such 
executor de son tort. Now, an executor de son 
tort, sued at law as such by a creditor of the de- 
ceased, is not allowed to retain for his own debt. 
The current of authoritiesis uniform on this point, 
and it is enough for us to refer to the case of 
Glenn v. Smith, 2 Gill & J. 493, where the law is 
definitely settled inthis State. It is true that that 
case, as all the others within our notice. were 
cases at law. and it has been very strenuously 
argued that a different rule should prevail in 
equity. It is insisted that in refusing to allow 
Gunther to retain any portion of the property in 
controversy in payment of his own debt, that a 
court of equity would be enforcing a penalty upon 
him, which a court of equity will never do. The 
rule of the common law which refuses to allow 
executors de sun tort to retain for their own debts 
until the other creditors are paid. is based upon 
sound public policy. To allow it (2 Bl. Comm. 
511) would tend to encourage creditors to sirive 
who should first take possession of the goods of 
the deceased, and would allow a creditor to take 
advantage of his own wrongful act by paying 
himself first. Such is unquestionably the rule of 
the common law from time immemorial. Cana 
court of equity annul this rule? A quotation 
from an eminent American writer (Story) will 
answer this question: ‘‘For example (1 Story, Eq. 
Jur. § 11,) the first proposition that equity will 
relieve against general rule of law is neither sanc- 
tioned by principle nor by authority; for, al- 
though it may be true that equity has decided 
differently in many cases from courts of law, yet 
it will be found that these cases involved circum- 
stances to which a court of law could not advert, 
but which, in point of substantial justice, were 
deserving of particular consideration, and which 
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a court of equity, proceeding on principles of sub- 
stantial justice, felt itself bound to respect.” 

This is a billin equity, and it has been argued 
that when the decree was passed against Gunther, 
requiring him to account for this property, and 
bring it into court for distribution among the 
creditors of the deceased, Gunther, being a cred- 
itor, should participate in the distribution. If the 
creditor Haas had brought suit at law and recov- 
ered, the defendant could not certainly have re- 
tained anything for his own debt. The plaintiff, 
if his debt amounted to the whole value of the 
property, would have taken it all. This is un- 
questionably the rule at law. Should an honest 
and meritorious creditor of the deceased be placed 
in a worse position when he seeks the aid of a 
court of equity, or should a manifest wrong-doer 
fare better in equity than at law? We think the 
answer to these propositions must be in the nega- 
tive. Toallow the defendant to come in and par- 
ticipate in the division of the property recovered 
from him is practically to allow him to retain a 
share of it for his own debt, and thus relieve him 
from the operation of the rule of the common law 
that forbids such a retainer. 

The general proposition is laid down in the ele- 
mentary writers upon the powers of a court of 
equity (see B. Comm. and Story, Eq. Jur.) that 
equity cannot relieve against a rule of the com- 
mon law, however harshly it may operate. A 
long list of cases where these rules do operate 
harshly and rigorously, but which equity is pow- 
erless to relieve against, is given by these writers. 
If we admit that there may be exceptions to this 
general rule, they must be in cases where there 
are circumstances to which a court of law cannot 
advert and reach through its procedure, and which 
are necessary. for a court of equity to notice, in 
order to reach substantial justice. But the case 
at bar does not come within these exceptions, (if 
such exist,) and the conduct of the defendant has 
not been such that substantial justice would re- 
quire any abatement of the rigor of the rule. 

But it has been further argued that a court of 
equity, while it may relieve against, yet will never 
aid in the enforcement of a penalty; and that the 
postponement of the debt of the defendant to the 
claims of the other creditors is a penalty upon 
him, and therefore a court of equity will not en- 
force it. There is no doubt of this law. It is laid 
down in the text-writers, and fully sanctioned in 
Cross v. McClenahan, 54 Md. 21. But this law 
applies to cases where the aid of a court of equity 
is sought to enforce a penalty. Now, this is not 
a suit to enforce a penalty, but simply a suit by a 
creditor to recover a just debt. Penalties in civil 
matters are imposed by statute, or by agreement 
of parties; principally the latter. The case of 
Cross v. McClenaham, above mentioned, is an ex- 
ample of the former, and the case of McKim v. 
Mason, 2 Md. Ch. 510, an example of the latter. 
But a rule of the common law regulating the or- 
der in which an executor de son tort, or wrongful 
executor, shall pay away the assets in his hands 





(for the rule amounts to that), never was and 
never can be considered a penalty. He is required 
by it to pay all other creditors before he pays 
himself. If there is nothing left after the pay- 
ment of the others, he gets nothing. Soa right- 
ful executor is required by out statute to pay judg- 
ments before bond debts; and if he holds a bond 
of the deceased, and the judgments take the whole 
estate, he gets nothing. It may as well be said 
that our statute imposes a penalty upon bond- 
holders, by postponing their claims to those of 
judgment creditors, as that the rule of the com- 
mon law which postpones the debt of a wrongful 
executor (as far as the assets in his hands are af- 
fected) to all other creditors imposes a penalty on 
him. We are therefore of opinion that the de- 
fendant Gunther in this case is properly charge- 
able as executor de son tort, and that the report of 
the auditor, and order of the court thereon ex- 
cluding him from the participation of the assets 
in his hands, are correct, and must be affirmed. 

As to the other question presented, we think the 
valuation of the property made by the auditor fully 
warranted by the testimony, and the order must 
be affirmed, with costs. Order affirmed. 


NotTe.— Who are Executors De son Tort .—Under 
some of the earlier decisions, the slightest act of inter- 
meddling with the estate of a decedent made the inter- 
meddler liable as an executor de son tort; but the 
severity of this rule has been greatly modified. 

“There are many acts of a stranger that will consti- 
tute him an executor de son tort, such as taking 
possession of the assets and converting them to his own 
use, paying debts or legacies, commencing actions, 
releasing debts, etc., and, indeed, any acts done which 
belong to the office of an executor and furnish evi- 
dence to creditors of his being such. And yet there 
are other acts, equivocal in their character and such 
as are ordinarily performed by an executor, which, 
when explained, as they may always be, will appear to 
be mere acts of kindness and charity and such as will 
not subject a stranger to the actions of creditors, such 
as locking up and preserving the goods, ordering the 
funeral obsequies, making a schedule of assets, feed- 
ing the cattle, repairing the houses, etc. All these, 
and perhaps many other acts, may be necessary for 
the comfort of the family and the, preservation of the 
estate before a will can be found and proved, and be- 
fore administration can, with propriety, be com- 
menced.”*! 

Again, it was said: ‘Thus, for instance, if a widow 
should employ an overseer to superintend the plan- 
tation of her husband, a wagoner or boatman to carry 


1 Bacon v. Parker, 12 Conn. 212; Emery v. Berry, 28 N. 
H. 473; 8. C.,61 Am. Dec. 622; Glenn vy. Smith, 2 Gill & J. 
(Md.) 493; s. c., 20 Am. Dec. 452; Ward v. Bevill, 10 Ala. 
197; S. C., 44 Am. Dec. 478; Ansley v. Baker, 14 Tex. 607; s. 
c., 6 Am. Dec. 136; Bennett v. Ives, 30 Conn. 329; Camp- 
bell v. Sheldon, 13 Pick. 8; Muir v. Trustees, 3 Barb. Ch. 
477; Nesbit v. Taylor, 1 Rice (8. Car.), 296; White v. 
Mann, 26 Me. 361; Morrill v. Morrill, 13 Me. 415; McCoy v. 
Payne, 68 Ind. 327; Scoville v. Post,3 Edw. Ch. (N. Y.) 
203; Bellinger v. Ford, 21 Barb. 311; Lee v. Chase, 58 Me. 
432; Brown v. Leavitt, 26 N. H. 493; Bellour v. Goodall, 32 
N. H. 97; Hill v. Henderson, 13 Smed. & M. (Miss.), 688; 
Currie v. Currie, 90 N. Car. 553; Barasien v. Odum, 17 Ark. 
125; Riley v. Longhrey, 22 Ill. 97; Truett v. Cummons, 6 
Ill. App. 73. 
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the crop to market, a factor to sell it, and a clerk to 
collect and pay away money under her direction, these 
several persons, not knowing in what character he was 
acting, would be éonsidered merely as her agents and 
not as exercising such control over the funds of the 
estate as to make themselves liable.’”? 

There are many cases which declare, that one who 
assumes control of the property of a decedent in good 
faith and under color of title, does not thereby become 
liable as executor de son tort, though his title prove 
defeasible and he be compelled to account for the 
property so taken.’ 

A wife, whose husband died abroad while on a 
trading voyage, is not liable as executrix de son tort 
for selling her property to support herself and chil- 
dren before notice of his death, nor is a widow who 
continues to reside on the homestead and care for the 
property until an administrator is appointed.5 But a 
widow who used a house belonging to her husband’s 
estate and negligently permitted it to be lost, was re- 
garded as executrix deson tort. The sale of perishable 
property by the widow, where she accounts to the 
administrator for the proceeds, will not render her 
liable.7 

The vendee or donee of property conveyed by the 
decedent in fraud of creditors, who continue to exercise 
control over such property with notice of the fraud, is 
liable as executor de son tort,’ though the possession 
of the property was taken in another State. 

A bill of sale of personal property from the father 
of the decedent does not give color of title; 1° nor does 
a direction by the widow excuse a sale of property by 
her father; and a grandfather was held liable as ex- 
ecutor de son tort wu took possession of goods fraud- 
ulently conveyed by the decedent to his infant son.!2 

One who had presented his claim against the estate 
to the widow and received payment from her, was de- 
clared an executor de son tort for the amount so re- 
ceived.13 

It is said that the acceptance by a widow of money 
of the decedent, which has been on deposit, will make 
her an executrix de son tort, but that the acceptance 
of money which has been loaned will not.14 

In Texas, an heir does not become an executorde 
son tort by taking possession of the realty before ad- 


2 Givens v. Higgens,4 McCord (S. Car.), 286; 8. C., 17 
Am. Dec. 742. See also Padget v. Priest,2 Term Rep. 97. 

3 Turner v. Child, 1 Dev. L. (N. Car.) 25, 133, 831; 8. C., 
17 Am. Dec. 555; Johnston v. Duncan, 3 Litt. (Ky.) 163; s. 
C., 14 Am. Dec. 54; McMorine v. Story, 4 Dev. & B.(N. 
Car.) 189; s. c., 34 Am. Dec. 374. 

4Brown v. Benight, 3 Blackf. (Ind.) 39; s. c.,23 Am. 
Dec. 373. 

5 Ward v. Bevill, 10 Ala. 197; 8. C., 44 Am. Dec. 478. See 
also Chandler v. Davidson, 6 Blackf. (Ind.) 367; Hawkins 
v. Johnson, 4 Blackf. 21. : 

6 Huble v. Fogartie, 3 Rich. L. (S. Car.) 413; s. c., 45 Am. 
Dec. 775. 

7 Perkins v. Ladd, 114 Mass. 420; s. c.,19 Am. Rep. 374, 

8 Edwards v. Harben,2 Term Rep. 587; Norfleet v. Rid- 
dick, 3 Dev. L. (N. Car.) 221; 8. c., 22 Am. Dec. 717; Tucker 
v. Williams, Dudley L. (8. Car.) 561; s. c., 31 Am. Dec, 
561; Babcock v. Booth,2 Hill (N. Y.), 181; s. c, 38 Am. 
Dec. 578; Sturdivant v. Davis, 9 Ired. L. (N. Car.) 365. 

9 Hopkins v. Towns, 43 B. Mon. (Ky.) 124; 8. c., 39 Am. 
Dec. 497. 

10 Johnston v. Duncan, 3 Litt. (Ky.) 163; s.c., 14 Am. 
Dec. 54. 

1! Bryant v. Helton, 66 Ga. 477. 

12 Bailey v. Miller, 5 Ired. L. (N. Car.) 444; 8. c., 44 Am. 
Dec. 47. 

48 Mitchell v. Kirk, 3 Sneed (Tenn.) 319. 

14 Alexander v. Kelso, 57 Tenn. 5. 





ministration.5 And where the realty is not made 
assets in the hands of an administrator, one cannot be- 
come executor de son tort by intermeddling there- 
with.16 

The collection by an agent of the amount due on a 
sale of property made by him before the decedent’s 
death, where the collection was part of his employ- 
ment, has been held not to make him an executor of 
his own wrong; otherwise, where the sale took place 
after the death of the decedent.” 

An order drawn on an agent in favor of a creditor 
and accepted by the agent, is an appropriation pro 
tanto of the funds in his possession to the payment of 
the creditor’s demand, and if, after the death of his 
principal, the agent pays the order, he does not there- 
by constitute himself an executor de son tort .8 

An agent of the only persons interested in an estate, 
there being no debts, who sells property belonging to 
the estate before the appointment of an administrator, 
is not an executor de son tort.19 

A creditor who, after his debtor’s death, sells prop- 
erty given as collateral security for the payment of his 
demand, is not an executor de son tort, because he re- 
tains the surplus until an administrator is appointed.® 

The widow of one who died insolvent, she bearing 
the funeral expenses, is not liable as executrix de son 
tort for giving away a suit of clothes belonging to the 
deceased.21 One may be an executor de son tort, 
though there is a rightful executor at the time.22 

Whether a person is an executor de son tort, the 
facts being found, is a question of law. 

2. Powers and Liabilities.—An executor de son tort 
cannot convey any greater title in the decedent’s prop- 
erty than he personally possesses.24 He cannot pay 
his own claim against the estate until all other legal 
demands against it are satisfied, even though his own 
claims are superior in degree. He may be sued for 
property of the decedent’s, taken by him, by the right- 
ful executor or administrator,26 or by any creditor.” 
His estate is liable after his death. 

He may purge his actions of illegality by taking out 
letters of administration; 29 hut such letters are no de- 
fense in an action previously commenced. 

But an executor de son tort is liable to the extent of 
the assets that have come to his hands only,3! and he 


15 Ansley v. Baker, 14 Tex. 607; 8. C., 65 Am, Dec. 136, 

16 Mitchell v. Lunt, 4 Mass. 568; Nass v. Vanswearingen, 
78. &R.19%. - 

17 Turner v. Child, 1 Dev. L. (N. Car.) 25, 133, 331; 8s. c., 
17 Am. Dec. 553. 

18 Debesse v. Napier, 1 McCord (S. Car.) 106; s. C., 10 
Am. Dec. 658. 

19 Outlaw v. Farmer, 71 N. C. 31. 

20 O’Reilly v. Hendricks, 2 Smed. & M. (Miss.) 388. 

21 Taylor v. Moore, 47 Conn. 278. 

22 Babcock v. Booth,2 Hill (N. Y.), 181; s. c., 38 Am. 
Dec. 578; Foster v. Nowlin, 4 Mo. 18. 

23 Padget v. Priest, 2 Term. Rep. 97; Ward v. Bevill, 10 
Ala. 197; 8. C., 44 Am. Dec. 478. 

24 Carpenter v. Going, 20 Ala. 587; Wilson v. Hudson, 4 
Harr. (Del.) 168 

2% Turner v. Child, 1 Dev. L. (N. Car.) 25, 133, 331; Glenn 
v. Smith, 2 Gill & J. (Md.) 493. 

2% Manwell v. Briggs, 17 Vt. 176. 

27 Though there is a rightful executor: McMeekin v. 
Hynes, 80 Ky. 343; Collier v. Jones, 86 Ind. 342. Contra: 
Muir v. Trustees, 3 Barb. Ch. 477. 

28 Swift v. Martin, 19 Mo. App. 488. 

29 Shillaber v. Wyman, 15 Mass. 322; Rattoon v. Over- 
acker, 8 Johns. 126. 

3% Green v. Dewitt, 1 Root (Conn.), 183; Rattoon v. 
Overacker, 8 Johns. 126. 

31 McConnell v. McConnell, 94 Ill. 295; Weeks v. Gibbs, 
9 Mass. 72; Reagan v. Long,21 Ind. 264; Tobey v. Miller, 
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may defend an action by showing that he has paid 
debts of the estate to the amount of such assets, which 
would have been so paid in due course of administra- 
tion, or that his action has not injured the estate. 
CHARLES A. ROBBINS. 


54 Me. 480; Bryant v. Helton, 66 Ga. 477; Kahn v. Tinder, 
77 Ind. 147; Goff v. Cook, 73 Ind. 351; Portman v. Klem- 
ish, 54 Iowa, 198; Brown v. Walter, 58 Ala, 310. 

$2 Hill v. Henderson, 13 Smed. & M. (Miss.) 688; Stock- 
ton v. Wilson, 3 Pa. St. 130. 

83 For actions in equity against executors de son tort, 
see Rayner v. Khoehler, L. R. 14 Eq. 262; Coote v. Whit- 
tington, L. R. 16 Eq. 534; Cary v. Hills, L. R. 15 Eq. 79. 
See, further, Fox v. Van Norman, 11 Kan. 214; Alfriend 
v. Daniel, 48 Ga. 154. 
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1. ACCORD AND SATISFACTION.—— Where A agrees to 
accept the note of C in payment of B’s debt, but B fails 
to deliver it until A has sued him, when he produces it 
in court, such agreement isin accord, but without sat- 
isfaction.— Way v. Russell, U. 8. C. C. (N. Y.), Dec. 9, 1887; 
33 Fed. Rep. 5. 

2. AcTION—Interest—Assignee. The party in in- 
terest, under Nebraska law, is the person entitled to 











the avails of the suit. An assignee, who obtained the 
assignment on the promise to pay the assignor the 
avails of the suit, cannot sue.—Hoagland v. Van Etten, 8. 
C. Neb., Jan. 5, 1888; 35 N. W. Rep. 869. 

3. ACTION—Tenant for Life—Remainderman. An 
action for injury to land which affects the estate for life 
and the fee-simple may be be brought by the tenant for 
life and the remainderman together.—McJIntire v. West- 
moreland, etc. Co.,8.C. Penn., Jan. 3, 1888; 11 Atl. Rep. 808. 

4, ADMINISTRATOR — Removal. Where a person 
administers on an estate, gives bond and enters upon 
the duties of his trust, and more than a year afterwards 
the person entitled to administer filed a petition for his 
removal, so that she could be appointed in his stead: 
Held, that the petition came too late.—McColgan v. 
Kenny, Md. Ct. App., Jan. 5, 1888; 11 Atl. Rep. 819. 

5. AGENT—Authority— Payment. When a party 
has attended to the loans of another for years, making 
the loans, collecting the interest, and often the princi- 
pal, though payable elsewhere, and letters to the em- 
ployer respecting the agent’s authority were delivered 
to the latter to answer: Held, that his general agency is 
proved, and he is duly authorized to accept payment of 
interest and of principal, even before maturity.—Secu- 
rity Co. v. Richardson, U. 8. C. C. (Iowa), Dec. 12, 1887: 4 
8. E. Rep. 16. 

6. AGENTS—Authority—Power. An agent, author- 
ized by a foreign merchant to sell goods for that mer- 
chant in New York, has not, without special authority, 
power to borrow money on the credit of his principal.— 
Bickford v. Menier, N. Y. Ct. App., Dec. 13, 1887; 14 N. E. 
Rep. 438. 

7. APPEAL. The court will not review, upon ap- 
peal, a judgment rendered by the trial court on the sole 
ground that the damages awarded are excessive, if it 
appears that the question is one purely of fact.—City of 
Joliet v. Weston, 8. C. Ill., Jan. 19, 1888; 14 N. E. Rep. 665. 

8. APPBAL—Accounting—Findings. It is error for 
the court to refuse to make findings on material points 
which have been omitted from its findings, and on ex- 
ceptions such action will be reviewed on appeal.— Wells 
v. McGeoch, 8. C. Wis., Jan. 10, 1887; 85 N. W. Rep. 769. 

9. APPEAL—Bill of Exceptions—Filing. A bill of 
exceptions filed more than ten days after the adjourn- 
iment of the court will not be considered on appeal.— 
Stewart v. State, Tex. Ct. App., Dec. 10, 1887; 6 8. W. Rep. 
317. 

10. APPEAL—Divorce—Alimony. When a divorce 
was granted allowing a gross sum for alimony, and in 
the order allowing an appeal a further order was in- 
corporated allowing alimony pending the appeal, the 
latter order could be appealed from, and the right of 
appeal enforced by mandamus.—State v. Seddon, 8. C. 
Mo., Dec, 19, 1887; 6S. W. Rep. 342. 

11. APPEAL—Facts—Chancellor. Where an equity 
case is one purely of fact the decision of the chancellor 
will not be reversed, unless palpably against the weight 
of the evidence.—Campbell v. Cincinnati, etc. R, Co., Ky. 
Ct. App., Jan. 10, 1888; 68. W. Rep. 337. 

12. APPEAL—Jurisdictional Amount—Citation.— The 
circuit court will grant a citation for a writ of error to 
the supreme court, and will leave the question of the 
jurisdictional amount to be passed on by the latter 
court on the affidavits filed.—Davis v. Heyward, U. 8. C. 
C. (8. Car.), December, 1887; 33 Fed. Rep. 93. 

13. APPEAL—Practice — Statute. Construction of 
Massachusetts statutes relative to appeal from trial 
justices and recognizances, and deposits required by 
those statutes.—Handy v. Tibbetis,S. J. C. Mass., Jan. 16, 
1888; 5 N. Eng. Rep. 481. 

14. APPEAL—Record — Demurrer. Where a de- 
murrer to a bill is sustained, neither a motion for a new 
trial nor a bill of exceptions is necessary to obtain a re- 
view on appeal.—Hays v. Mercier, 8. C. Neb., Jan. 5, 1887; 
35 N. W. Rep. 8%. ~° 

15. APPEAL—Record—Exceptions. When, on ap- 
peal from county to circuit court, no opinion is filed by 
the circuit court and no argument made in the court of 
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appeals, the case will be decided on the record of the 
county court, and error must be apparent or appear by 
exception to be considered. When the case is tried by 
a jury, the bill of exceptions must state the facts 
proven and that they are all the facts; but when a mo- 
tion for a new trial on the ground thatthe verdict is 
against the evidence is overruled, the biil of exceptions 
must state the evidence and not the facts.—McArter v. 
Grigsley, 8. C. App., Va., Dec. 1, 1887; 4S. E. Rep. 369. 

16. APPEAL — Record — Supplemental. Where a 
transcript was filed, which was a8 complete as could be 
then made, but the grounds for a new trial were lost 
and were omitted, but were subsequently proved and 
offered as a supplemental record after the time for 
filing had passed and no extension had been granted: 
Held, that the filing should be allowed.—Bush v. Lisle, 
Ky. Ct. App., Jan. 5, 1888; 6S. W. Rep. 330. 

17. APPEAL—Review—Question of Fact—Statutes. 
Construction of Illinois statutes with reference to the 
jurisdiction of the supreme court and the appellate 
court of questions of fact. Ruling on the practice in 
such cases of those courts.—Commercial, etc. Co. v. Scam- 
mon, 8. C. Tll., Jan. 19, 1888; 14 N. E. Rep. 666. 

18. APPEAL — Statutes. Construction of Indiana 
statutes relative to appeals taken by administrators.— 
May v. Hoover, 8. C. Ind., Dec. 2, 1887; 14 N. E. Rep. 472. 

19. APPEAL — Statute. Construction of Illinois 
statutes relative to the respective jurisdictions of the 
supreme and appellate courts. An appeal should be 
taken in the first instance from the trial court to the 
appellate court, unless the title to land be involved, in 
which case it should be taken direct to the supreme 
court.—Lynch v. Jackson, 8. C. Ill., Jan. 19, 1888; 14 N. E. 
Rep. 697. 

20. ARREST—Motion to Vacate—Renewal. When a 
motion to vacate an order of arrest ina civil action is 
denied, it cannot be renewed at a subsequent term. De- 
fendant can seek his discharge as an insolvent debtor. 
— Wings v. Hooper, 8. C. N. Car., Dec. 19, 1887; 48. E. Rep. 
463. 

21, ASSIGNMENT—For Creditors—Foreign. An as- 
signment for the benefit of creditors, executed in an- 
other State, but containing the requirements of Texas 
law, passes title between the parties thereto and those 
claiming under them, and is admissible in evidence in 
Texas, in an action of trespass to try title.—Hewey v. 
Edens, 8. C. Tex., Dec. 13, 1887; 68. W. Rep. 307. 


22. ASSIGNMENT—For Creditors—Nominal Partner. 
One who held out another as his partner is estopped to 
deny the relationship as to those creditors who con- 
tracted with the supposed partnership, and as to them 
an assignment by him alone of all the partnership 
property, which requires releases from all creditors ac- 
cepting under it, is void.—Baylor v. Craig, 8. C. Tex., 
Dec. 13, 1887; 6S. W. Rep. 305. 

23. ASYLUM COMMISSIONERS—Powers. The act of 
May 15, 1885, does not take from the board of asylum 
commissioners of the central Kentucky lunatic asylum 
the right to fix the site for the additional building.— 
Long v. Commrs., Ky. Ct. App., Jan. 7, 1888; 6S. W. Rep. 
335. ‘ 

%. BANKS—Accounts Between—Lien. Where two 
banks have for years been sending each other notes for 
collection, keeping an account current and crediting to 
the transmitting bank the proceeds of notes collected, 
and balances were remitted when called for, and upon 
the face of the notes the banks seemed to own them, 
there is a lien for a general balance of account, no mat- 
ter who may be the real owner of the paper.—Carroll v. 
Exchange Bank, 8.C. App. W. Va., Nov. 26, 1887; 48. E. 
Rep. 440. 

2%. BANKS—Official Deposits. A bank is not re- 
sponsible to the beneficiaries of funds held by clerks of 
courts and deposit in such banks to the credit of the 
cause to which they appertain. When the funds are 
withdrawn in the usual way by the officers who made 
the deposits the liability of the bank is at an end.—State 
Nat. Bank v. Reilly, 8. C. 1ll., Nov. 9, 1887; 14 N. E. Rep. 657. 



































2. BANKRUPTCY—Property—Rights of Assignee. 
A bought B’s property at judgment sale, and agreed to 
let him buy it back by annual payments, but a failure 
to make any payments would forfeit all rights. Then 
B became bankrupt, and after his discharge the agree- 
ment was renewed for the balance due, the land being 
bound therefor by deed. B not fulfilling his contract, 
A bought in the land under a sale according to the 
deed. The assignee then filed a petition to be declared 
owner of the land: Held that,in the absence of fraud, 
he had no title.—Norton v. Hood, U. 8.8. C., Jan. 9, 1888; 
8S. C. Rep. 357. 

27. BOUNDARIES—Processioning. When the peti- 
tion to procession. land indefinitely describes the dis- 
puted lines, and the ground of contest imperfectly ap- 
pears, and the necessary requirements are not set 
forth, and the proceedings are otherwise informal, the 
proceedings will be set aside.—Formeyduval v. William- 
son, 8. C. N. Car., Dec. 20, 1887; 4S. E. Rep. 483. 

28. BOUNDARIES — Proof of — Trespass. Parties 
familiar with a boundary line of wild land may testify 
concerning it, and it is no excuse that, by mistake, a 
party goes beyond his boundary and trespasses on the 
property of another.—Jeffries v. Hargus, 8. C. Ark., Dec. 
17, 1887; 6S. W. Rep. 328. 

29, CARRIERS—Limiting Liability — Unreasonableness. 
A provision in a carrier’s contract that the ship- 
per of stock shall give notice of any injury thereto to 
the carrier before the stock is removed or mingled with 
other stock, is void for unreasonableness.—Smither v. 
Louisville, etc. R. Co.,8. C. Tenn., Dec. 15, 1887; 68. W. 
Rep. 209. 

30. COMPROMISE—Fraud—Rescission. A county of 
equity may rescind, on the ground of fraud, an agree- 
ment in compromise and settlement of a suit.— Mc Kewan 
v. Woodstock I. Co., 8. C. Ala., Dec. 15, 1887; 3 South. Rep. 
314. 

31. COMPROMISE—Tender—Fraud. Where plaintiff 
claims that an alleged compromise was effected by de- 
fendant’s fraud, he must show repayment or tender of 
the compromise money before suit brought.—Pangbom 
v. Continental I. Co., 8. C. Mich., Jan. 5, 1888; 35 N. W. Rep. 
814. 

32. CONSTITUTIONAL LAw — Cities — Registration. 
The act of March 10, 1887, providing for the formation of 
their own government by certain cities in not opposed 
to the constitution of Missouri. Act of March 31, 1883, 
abolishes the office of supervisor of registration in 
Kansas City.—State v. Dolan, 8. C. Mo., Dec. 19, 1887; 68. 
W. Rep. 366. 

33. CONSTITUTIONAL LAW — Drummer’s Tax. The 
law of Texas, requiring licenses from commercial 
travelers selling by sample, is void as to citizens of 
other States.—Ez parte Stockton, U. 8. D. C. (Tex.), Dec. 
6, 1887; 33 Fed. Rep. 95. ; 

34. CONSTITUTIONAL LAW—Road—Tax—Municipal Cor- 
poration — Statute. A statute giving a municipal 
corporation exclusive jurisdiction over roads, streets 
and alleys, within its limits, is not unconstitutional.— 
Kenaga v. Kerr, 8. C. lll., Jan. 19, 1888; 14 N. E. Rep. 671. 

35. CONTEMPT—Procedure. When a defendant dis- 
obeys a process in equity, the plaintiff should set it up 
by affidavit, and the contempt proceeding should be 
placed on the law docketed apart from the equity suit. 
To a judgment against the offender he may obtain a 
writ of error. If he submits, the court may release him 
from confinement.—State v. Irwin, 8. C. App. W. Va., 
Novy. 19, 1887; 48. E. Rep. 413. 

36. CONTRACT — Breach — Evidence — Damages. 
Where an action is brought to recover damages: for 
breach of a contract by which defendant had agreed to 
give plaintiff employment to do a certain work, and the 
defense relied upon in mitigation of damages is, that 
the plaintiff could have obtained, or did obtain other 
employment, equally profitable, the burden of proof is 
on the defendant to establish this allegation.—Cincinnati, 
ets. Co. v. Lutes, 8. C. Ind., Dec. 20, 1887; 14 N. E. Rep. 70€ 

37. CONTRACTS—Construction. It is only when the 
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language of a written contract is not free from doubt or 
uncertainty that resort may be had to surrounding cir- 
cumstances, etc.—Plano M. Co. v. Ellis, 8. C. Mich., Jan. 
5, 1888; 35 N. W. Rep. 841. 

38. CONTRACTS — Future Delivery — Partners. A 
contract for future delivery is not affected, as to legality, 
by the fact that one of the parties had in prior contracts 
with other parties settled by an adjustment of 
differences. Dealing in futures is not, as a matter of 
law, incident to the business of cotton buyers and com- 
mission merchants, but one who has frequently had 
such dealings with a firm may assume that a partner 
has authority to make such contracts.— Gruner v. Stucken, 
8. C. La., Dec. 10, 1887; 3 South. Rep. 338. 

39. CONTRACT—Paying Another’s Debt—<Action. A 
bound himself personally by a note and mortgage of 
personal property, but designated himself as agent in 
executing the papers. He afterwards sold the property 
to Bb, who bound himself to pay the debt: Held, that the 
mortgagee could sue Bb under his contract with Ato pay 
the debt.— Pope v. Porter, U. 8. C. C. (Iowa), Dec. 12, 1887; 
48. E. Rep. 7. 

40. CONTRACT—Renunciation—Breach— Damages. 
Where one party to a contract declines to receive any 
further consignment and advises the other party to 
make no more shipments so as to make the loss as light 
as possible, the latter need not tender any more of the 
article but may sue at once for a breach of the contract, 
and recover such damages as he has sustained thereby. 
— Windmuller v. Pope, N. Y. Ct. App., Dec. 6, 1887; 14 N. E. 
Rep. 436. 

41, CONTRACT—Supplemental Agreement. Where, 
by a contract, the plaintiff agreed to do certain work 
for a stipulated compensation, and afterwards agreed 
that further work according to the same rate of com- 
pensation: Held, that he could not be required to sus- 
tain further expense in doing this extra work than was 
contemplated by the original contract.—Annapolis, etc. 
Co. v. Ross, Md. Ct. App., Jan. 6, 1888; 11 Atl. Rep. 820. 

42. CORPORATION—Insolvency. Where a corpora- 
tion has become insolvent and its assets have been 
absorbed by its directors to secure their own claims 
against it, it is competent for a sheriff, sued by one of 
those directors for levying an execution on the property 
of the corporation, to show these facts, and to prove 
that the conveyance to the plaintiff director of those 
goods was fraudulent as to other creditors.—Beach v. 
Miller, 8. C. Ill., Jan. 19, 1888; 14 N. E. Rep. 698. 

43. CORPORATION—Public Use—Taxation. Wherea 
county bridge and its owners (a corporation) was com- 
pensated by damages exceeding the amount of its stock, 
the surplus so paid was held to be in the nature of 
profits and taxable as such.—Matson’s Ford, etc, Co. v. 
Commonwealth, 8. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 813. 


44, CORPORATION — Stock — Liability. A bona fide 
purchaser of stock of a corporation is not liable for the 
unpaid subscription price thereof, when he does not 
know from the face of the certificate or otherwise that 
it has not been paid.— West, etc. Co. v. Nashville 8. B.,8.C. 
Tenn., Jan. 9, 1888; 6S. W. Rep. 340. 

45 CORPORATIONS—Transfer of Assets—Debts. A 
corporatiion, by transferring its assets to a new corpora- 
tion composed of the same parties, without any new 
consideration, cannot escape liability to its creditors. 
The board of directors can apply its property to pay its 
debts, and the stockholders can ratify it and dissolve 
the corporation.—Hancock v. Holbrook, 8. C. La., Jan. 9, 
1888; 3 South. Rep. 351. ; 

46. COVENANT — Incumbrances — Encroachment. 
When a lot is sold by metes and bounds under a deed, 
with covenants of warranty and quiet enjoyment, and 
subsequently the grantee removes his fence and build- 
ing after notice to his grantee, because they encroached 
on the street and the city required him so to do, the 
grantee can sue for breach of covenant, the encroach- 
ment not having been obsenable.— Trice v. Kayton, 8S. C. 
App. Va., Dec. 8, 1887; 4.8. E. Rep. 377. 

47. CRIMINAL LAW—Accomplice — Corroboration. 



































The uncorroborated testimony of an accomplice is in- 
sufficient for conviction. He must be corroborated as 
to facts tending to show the commission of the offense 
and the defendant’s connection with it.— Crowell v. State, 
Tex. Ct. App., Dec. 10, 1887; 68. W. Rep. 318. 

48. CRIMINAL LAW—Adultery—Proof. Under Texas 
law, an indictment charging unlawfully living together 
in adultery and having habitual carnal intercourse with 
each other, is not sustained by proof of carnal inter- 
course, when the defendants do not live together.— 
Mitten v. State, Tex. Ct. App., Nov. 23, 1887; 6 8. W. Rep. 
196. 

49 CRIMINAL LAW—Appeal—Perjured Testimony. 
The supreme court cannot grant a new trial on account 
of perjured testimony.—State v. Rowe, 8. C. N. Car., Dec. 
23, 1887; 4.8. E. Rep. 506, 

50. CRIMINAL LAW—Assault — Jurisdiction. An in- 
dictment of indecent assault, charging that defendant 
did assault, beat and seriously injure, but does not state 
the injury, should not be quashed, for it sufliciently 
charges a simple assault and battery, of which the 
superior court has prima facie jurisdiction. —State v. 
Earnest, 8. C. N. Car., Dec. 23, 1887; 4.8. E. Rep. 495. 

51. CRIMINAL LAW—Bail—Capital Offense. A con- 
tinuance at the instance of the State, which postpones 
the trial for only one month, does not entitle one charged 
with a capital offense to bail. An indictment for a 
capital offense removes the accused from the right to 
bail.—State v. Sheriff, 8. C. La., Dec. 31, 1887; 3 South. Rep. 
350. 

52. CRIMINAL Law—Confessions.——Confessions made 
by a person voluntarily during the preliminary exami- 
nation in the prosecution of another, are admissible 
against himself.—State v. Lewis, 8. C. La., Dec. 19, 1887; 3 
South. Rep. 343. 

53. CRIMINAL Law — Defendant — Cross-examination. 
The accused, in a criminal case as a, witness, may 
be asked if he was accused of a criminal offense in the 
State from which he came, and what the offense was.— 
State v. Thomas, 8. C. N. Car., Dec. 21, 1887: 4 8. E. Rep. 
518. 

54. CRIMINAL LAW—Evidence—Larceny—Other Thefts. 
On a trial for larceny, evidence of thefts at other 
times and places is incompetent.— Williams v. State, Tex. 
Ct. App., Dec. 10, 1887; 68. W. Rep. 318. 

55. CRIMINAL LAW — Execution of Sentence — Three- 
fourths Rule. In Missouri, a life prisoner who has 
been confined for 15 years and has behaved well, is not 
entitled to a discharge as a matter of right, under the 
three-fourths rule.—Ex parte Collins, 8. C. Mo., Dec. 19, 
1887; 6S. W. Rep. 345. 

56. CRIMINAL LAW — False Weights — Evidence. 
Where one is charged with keeping scales for weighing 
and using false weights, evidence that at about that 
time he kept and used a false weight is competent to 
show guilty knowledge.—State v. Kellner, 8. C. Neb., Jan. 
5, 1888; 35 N. W. Rep. 891. 

57. CRIMINAL Law — Highways — Indictment. An 
indictment for a refusal to work on highways, is fatally 
defective when it does not charge that defendant had 
been assigned and was liable to do work on the road, 
nor that he had been duly summoned and refused to 
work.—State v. Smith, 8. C. N. Car., Dec. 21, 1887; 6 8S. E. 
Rep. 517. 

58. CRIMINAL Law—Impeaching Own Witness. A 
party introducing a witness cannot, to support evi- 
dence given on direct examination and discredit that 
drawn out on cross-examination, directly attack his 
credibility by proving facts irrelevant to the issue.— 
Madden v. State, 8. C. Miss., Dec. 5, 1887; 3 South. Rep. 328. 


59. CRIMINAL Law — Improper Verdict — Remanding. 
When the verdict does not conform to the charge 
in the indictment, nor to a lesser offense of the same 
kind, the court may remand the jury, under proper in- 
structions, to correct it.—State v. Harris, 8. C. La., Dec. 
19, 1887; 3 South. Rep. 344. 

60, CRIMINAL LAW — Indecent Exposure — Complaint. 
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Where the indictment charges one with wilfully, 
unlawfully and lewdly soliciting an indecent exposure, 
a conviction thereon will be sustained in habeas corpus 
proceedings.— Ez parte Hutchings, 8. C. Cal., Dec. 15, 1887; 
16 Pac. Rep. 234. 

61. CRIMINAL Law—Labor on County Roads. Un- 
der North Carolina law, a sentence that a convict be 
put to work on public roads by county authority is au- 
thorized.—State v. Weathers, 8. C. N. Car., Dec. 30, 1887; 4 
8. E. Rep. 512. 

62. CRIMINAL LAW — Larceny — Ownership. Proof 
that the property stolen belongs to A will not sustain 
an indictment charging the ownership in B without 
proof that the owner was known as well by one name 
as by the other.— Willis v. State, Tex. Ct. App., Dec. 14, 
1887; 6 8. W. Rep. 200. 

63. CRIMINAL Law—Larceny—Principal. To hold 
one guilty as a principal in the larceny of a horse, he 
must have taken it himself, or acted with a co-defend- 
ant in the theft, knowing his fraudulent intent, or if not 
present must at the very time of the commission been 
acting in pursuance of the common design to commit 
the theft.—Gentry v. State, Tex. Ct. App., Dec. 14, 1887; 6 
8. W. Rep. 321. 

64. CRIMINAL LAw—Larceny—Taking.——In a larceny 
trial, an instruction, that if the horse was taken from 
the owner’s premises by some one else, or got away of 
its own accord, and was afterwards feloniously taken 
by the defendant, he was guilty, is not erroneous.— 
Burger v. State, 8. C. Ala., Dec. 21, 1887; 3 South. Rep. 319. 

65. CRIMINAL LAw—Larceny—Variance. In a trial 
for larceny after trust, in wrongfully and fraudulently 
converting forty-five cents out of ninety-five cents, 
given to him to be changed and returned, proof that 
the money converted was not the change, but a portion 
of the money intrusted for that purpose, is not a vari- 
ance.—Crofton v. State, 8. C. Ga., Oct. 11, 1887; 48. E. Rep. 

66. CRIMINAL Law—Murder—Declarations—Res Gestz. 
Declarations of a defendant regarding a homicide, 
made fifteen or twenty minutes after the killing, when 
he had gone 1,200 yards from the place of killing, are 
not a part of the res geste.—Lynch v. State, Tex. Ct. App., 
Nov. 23, 1887;6 8S. W. Rep. 190. 


67. CRIMINAL Law—Other Offenses. Evidence of 
other offenses is only admissible to show the intent 
with which the act charged was committed.—McDonald 
v. State, 3. C. Ala., Dec. 12, 1887; 3 South. Rep. 305. 

68. CRIMINAL Law — Perjury—Indictment. Where 
an indictment alleges that the false oath was taken be- 
fore a justice of the peace, wherein there was an issue 
joined pending before him, and that he had sufficient 
and competent authority to administer the oath, etc., 
the perjury is sufficiently charged.—State v. Roberson, 8. 
CO. N. Car., Dec. 23, 1887; 4 8. E. Rep. 511. 

69. CRIMINAL LAW—Perjury—Record—Instructions.— 
When, in a perjury case, the complaint in the case 
wherein the perjury is alleged to have been committed 
and the evidence of the complaining witness therein 
are read, it is error for the court not to instruct that 
such evidence can only be considered in determining 
the issues therein involved.—Higgenbotham v. State, Tex. 
Ct. App., Dec. 16, 1887; 6 8. W. Rep. 201. 

70. CRIMINAL Law—Theft—Possession of Property.— 
To warrant an inference of guilt of theft from posses- 
sion of recently stolen property, such possession must 
be personal and exclusive, must be unexplained, and 
must involve a distinct and conscious assertion of 
property by the defendant.—Field v. State, Tex. Ct. App., 
Dec. 10, 1887; 6 S. W. Rep. 200. 

71. CRIMINAL Law—Swindling by Note—Description. 
When, in an indictment for swindling by a worth- 
less note, the note is set out in full, but not the facts 
rendering it worthless, the error is fatal.— Wills v. State, 
Tex. Ct. App., Dec. 7, 1887; 6 8. W. Rep. 316. 

72. CRIMINAL Law—Railroads—Killing Stock. The 
law, providing that when it is proved that stock has 
been killed by the engines or cars of certain railroads, 



































it shall be prima facie evidence of negligence in any in- 
dictment therefor under that law, is void.—State v. Di- 
vine, 8. C. N. Car., Dec. 5, 1887; 4 8. E. Rep. 477. 

73. CRIMINAL PRACTICE—Abortion—Instructions. 
An instruction in an abortion case, that in case the jury 
find that the defendant destroyed by the use of an in- 
strument a quick child, that the same was not neces- 
sary to preserve the mother and was not advised by a 
physician to be necessary for the purpose, they should 
find a verdict of guilty,is erroneous as requiring the 
defendant to prove more than the statute requires.— 
State v. Fitzporter, 8.C. Mo., Dec. 19, 1887; 6 8S. W. Rep. 
223. 

74. CRIMINAL PRACTICE—Affidavit for Continuance— 
Impeachment—Larceny—Ownership.——The State may 
read as a statement of the defefidant his affidavit fora 
continuance, stating what he expected an absent wit- 
ness to prove, and may introduce that party to contra- 
dict the affidavit. In an indictment for larceny of a 
check, its ownership is properly laid in him who has it 
in his custody and control.—State v. Bishop, 8. C. N. Car., 
Dec. 19, 1887; 4S. E. Rep. 357. 

75. CRIMINAL PRACTICE — Affidavit for Continuance— 
Witness. When the defendant to prevent a contin- 
uance admits that an absent witness would testify as 
stated in the affidavit, the affidavit should not be read 
to the jury, if it states legal ‘conclusions or ultimate 
facts that would be deduced from the evidential facts. 
If such witness appear before the defendant has rested, 
it would be in the wise discretion of the court to receive 
his testimony.— State v. Pinnell, 8. C. Mo., Dec. 19, 1887; 6 
8. W. Rep. 221. 

76. CRIMINAL PRACTICE—Homicide—Instructions. 
When in a trial for murder, the defense is a simple de- 
nial for crime, and the judge has charged the jury as to 
the law applicable, it is not error to refuse to charge 
relative to murder, manslaughter and justifiable homi- 
cide.—Artemus v. State, 8. C. Ga., Oct. 28, 1887; 48. E. Rep. 
385. 

77. CRIMINAL PRACTICE — Indictment—Clerical Error. 
Where the certificate of the district court on a transfer 
to the county court by mistake shows that indictment 
was found at atime when a prosection was barred, such 
certificate should be amended, and in case the prose- 
cution refuse to amend, a motion to quash the certifi- 
cate and a plea to the jurisdiction should be sustained. 
—Mitten v. State, Tex. Ct. App., Nov. 23, 1887; 68. W. Rep. 
196. 

78. CRIMINAL PPACTICE — Larceny—Instructions. 
When, on a trial for larceny of a horse, there is evidence 
to show that defendant bought it in good faith, an in- 
struction that the jury should acquit, if they believed 
from the evidence that defendant purchased the ani- 
mal, or if they entertained a reasonable doubt that he 
stole it, should be given. — Roy v. State, Tex. Ct. App., 
Nov. 26, 1887; 68. W. Rep. 186. 


79. CRIMINAL PRACTICE — Larceny —Recorded Brand. 
When in a case of larceny, a recorded brand is re- 
lied on to prove ownership, it should identically corre- 
spond with that on the animal, and the brand should be 
on the same part of the animal, or the discrepancy 
should be explained.—Myers v. State, Tex. Ct. App., Nov. 
23, 1887; 6S. W. Rep. 194. 

80. CRIMINAL PRACTICE — Murder —Self-defense. 
In this case it appeared that defendant and the de- 
ceased had had a controversy, that deceased had aban- 
doned it, and that defendant renewed it to have a pre- 
text for killing the deceased. — Allen v. State, Tex. Ct 
App., Nov. 9, 1887; 6 S. W. Rep. 187. 

81. CRIMINAL PRACTICE —Removal from District._—— 
When a removal is sought ot an accused from the dis- 
trict where he was found, to the district where the al- 
leged offense was committed, the judge should issue his 
warrant for removal, if, upon examination, his identity 
is proved and a case of probable guilt made.—Jn re 
Burkhardt, U. 8. D. C. (Wis.), Oct. 27, 1887; 33 Fed. Rep. 
25. 

82. CRIMINAL PRACTICE—Sentence—Place of Confine- 
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ment. The district court can in the absence ofa 
convicted prisoner change the place of confinement 
under the sentence.—Ezr parte Waterman, U. 8. D.C. (N. 
Y.), Nov. 9, 1887; 33 Fed. Rep. 29. 

83. CRIMINAL PRACTICE —Swindling—Guardian. In 
a trial of a guardian for swindling his ward, the peti- 
tion filed against him in a civil action is not admissible, 
but evidence that he refused to enter the offer of a fav- 
orable investment for the noney is admissible to show 
his intent.—Moody v. State, Tex. Ct. App., Dec. 14, 1887; 6 
8. W. Rep. 321. 

8. DAMAGES — Forcible Entry. In an action by a 
tenant against his landlord for forcibly entering the 
premises and ejecting him therefrom, only compen- 
satory damages can be recovered, the motive is imma- 
terial.— Moyer v. Gordon, 8. C. Ind., Dec. 3, 1887; 14 N. E. 
Rep. 476. 

8. DAMAGES — Not Accrued. A suit for damages, 
which have not been, and may never be, sustained will 
not lie.—Dwyer v. Woulfe,8. C. La., Jan. 9, 1888; 3 South. 
Rep. 360. 

86. DAMAGES—Sale of Goods—Refusal to Accept. 
In an action for damages in refusing to inspect and ac- 
cept goods manufactured, and for damtages for lumber 
not sawed because defendant refused to go on with the 
contract, the damages are the contract price, less cost 
and expenses to be incurred by the plaintiffs to com- 
plete and deliver the goods.— Black, etc. Co. v. Warner, 8. 
C. Mo., Dec. 19, 1887; 68. W. Rep. 210. 

87. DEATH—Action for—Admiralty. No suit can be 
maintained in admiralty in the federal courts, under the 
general maritime law, to recover damages for the death 
of a human being on the high seas.— The Alaska, U. 8. C. 
C. (N. Y.), 1887; 33 Fed. Rep. 107. 

88. DEED—Damages — Commissioners — Statute. 
Construction of Massachusetts statute, relative to the 
assessment of damages accruing upon the building of a 
new court house in Boston. Duty of street commis- 
sioners on this subject.—Patch v. Boston, 8. J. C. Mass., 
Jan. 6, 1888; 5 N. Eng. Rep. 472. 


89. DEED—Description—Exception. When a grant 
is in general terms a particular exception is good, and 
so a general description may be limited by a particular 
description.— Witt v. St. Paul, etc. R. Co., 8. C. Minn., Jan. 
10, 1888; 35 N. W. Rep. 862. 

90. DEEDS—Equitable Title—Bona Fide. The pur- 
chaser of an equitable title can never claim the rights 
of a bona fide purchaser.— Morehead v. Horner, 8. C. App. 
W. Va., Nov. 5, 1887; 48. E. Rep. 448. 


91. DEED—Reservation—Acts. Where a deed con- 
veyed land, excepting and reserving therefrom sixty- 
eight feet of land off from the last end of said described 
premises, the acts of the parties were admissible to show 
that it was intended to reserve sixty-eight feet in width 
along the east end of the lot.—Montfort v. Stevens, 8. C. 
Mich., Jan. 5, 1888; 35 N. W. Rep. 827. 


92. DEED—Secondary Proof—Description. Whena 
deed is outside of the jurisdiction of the court and the 
party in possession refuses to deliver it up, it may be 
proved by secondary evidence when its execution has 
been proved. If a deed conveys all the land of the 
grantor, it can be made certain by proof of the land the 
grantor then owned.—Hervey v. Edens, 8. C. Tex., Dec. 13, 
1887; 6S. W. Rep. 306. 

93. DESCENT — Distribution — Estoppel. When an 
heir has ascented to an amicable distribution made 20 
years before, and has enjoyed its fruits, he is estopped 
to ask a redistribution.— Mitchell v. Mitchell, 8. C. Mich., 
Jan. 5, 1888; 35 N. W. Rep. 844. 


94. DIVORCE—Alimony Pendente Lite—Abandonment. 
When, in a divorce suit, it appears that the wife and 
children occupied the same house with the husband; 
that he did not eat with them; that the husband and 
wife had not cohabited as man and wife for months, 
such abandonment is shown as entitles the wife to 
alimony lite.—Cowan v. Cowan, 8. C. Colo., Dec. 
28, 1887; 16 Pac. Rep. 215. 









































95. DIvORCE — Evidence. What evidence of im- 
proprieties before marriage is admissible in evidence in 
a suit for divorce.—Brooks v. Brooks, 8. J. C. Mass., Jan. 6, 
1888; 5 N. Eng. Rep. 480. 

96. DIVORCE — Re-marriage — Same Name. One 
divorced in Georgia and forbidden to re-marry, may 
marry again in Alabama. Identity of name is prima faice 
identity of person.— Wilson v. Holt, 8. C. Ala., Dec. 21, 
1887; 3 South. Rep. 321. 

97. DIVORCE — Proof of Marriage. Where, in a 
divorce suit, plaintiff relies on cohabitation for proof of 
marriage, and it is shown that for the greater part of 
that time she was incapable of contracting, and no con- 
tract of marriage after that time is proved, a judgment 
for her is erroneous.— Rose v. Rose, 8. C. Mich., Jan. 5, 
1888; 35 N. W. Rep. 802. 

98. EASEMENT—Prescription — Ditch.———One cannot 
claim an easement of a ditch over another’s land by 
prescription, on account of having had an open ditch 
for sixteen years, and after it was filled up another ditch 
for five years. The two easements cannot be so tacked 
together as to constitute a continuous easement of over 
twenty years.—Fotel v. Bonnefoy, 8. C. Ill., Jan. 19, 1888: 14 
N. E. Rep. 687. 

99. EJSECTMENT—Adverse Possession—Parol Contract 
—Estoppel. Where a party has held land adversely 
for 20 years, although the purchase money had not been 
fully paid, and then leases it to the party from whom 
he had obtained it, he is not estopped from asserting his 
title.—Brinser v. Anderson, 8. C. Penn., Jan. 3, 1888; 11 
Ati. Rep. 809. 

100. EJECTMENT — Adverse Possession — Prescription. 
Possession under title of owner gives title to im- 
movables after thirty years without title or possession 
in good faith. Prescription of ten years in boundary 
lines applies only in actions of boundary and not in a 
petitory action.—City of New Orleans v. Shakspeare, 8. C. 
La., Dec. 5,.1887; 3 South. Rep. 346. 

101. EJECTMENT — Improvements — Election. A 
judgment in ejectment awarding the occupying claim- 
ant the land upon payment of its value is erroneous, 
under the Missouri statute, without an election by the 
plaintiff to take such value.—Stump v. Hornback, 8. C. 
Mo., Dec. 19, 1887; 68. W. Rep. 356. 

102. EJECTMENT?-Limitations—Pleading. In eject- 
ment, a defendant may prove adverse possession for 
over ten years, without pleading the statute of limita- 
tions, under a general denial.—Holmes v. Kring, 8. C. Mo., 
Dec. 19, 1887; 6 8. W. Rep. 347. 

103. EJSECTMENT—Permanent Improvements. In 
ejectment, upon proof of prima facie title and actual 
possession, defendant is entitled to the value of his 
permanent improvements, under North Carolina law.— 
Carolina, etc. R. Co. v. McCaskili, 8. C. N. Car., Dec. 30, 
1887; 4.8. E. Rep. 468. 


104. ESECTMENT—Possession — Defense.——Possession 
under adeed from one in possession when the deed 
was delivered, allows the defendant in ejectment to de- 
fend by attacking the plaintiff's title.—Robers v. White, 
8. C. Mich., Jan. 5, 1888; 35 N. W. Rep. 799. 

10. EJECTMENT—Tax-deed—Patent. Where, in an 
ejectment case, plaintiff relied on an undelivered tax- 
deed, and it appeared that the patentee of the land had 
never paid for it, judgment for the defendant was held 
to be no error.— Witt v. Armstrong, 8. C. Ark., Dec. 10, 
1887; 6S. W. Rep. 225. 

106. ELECTIONS—Registration— Qualified Voters. 
Under the charter of Wilmington, at a special election 
held concerning the voting of bonds for a railroad, the 
registration made at the last election for aldermen must 
be taken as containing the qualified voters, but neces- 
sary corrections and additions should be made therein. 
Smith v. City of Wilmington, 8. C. N. Car., Dec. 23, 1887; 4 
8. E. Rep. 489. 

107. EMINENT DOMAIN—Title Acquired.——W here, by 
condemnation, a railroad acquires a village lot as 
designated by the survey and plat, it takes to the cen- 
ter of the stregt, and can use all the property for its 






































196 


THE CENTRAL LAW JOURNAL. 


No. 8 








purposes, subject to the public easement as to the 
street.— Witt v. St. Paul, etc. R. Co.,8.C. Minn., Jan. 10, 
1888 ; 35 N. W. Rep. 862. 

108. Equiry—Deed—Reformation of Deed—Mistake.— 
Circumstances stated under which parties are held to 
be entitled to have areformation of a deed in order to 
correct a mistake in the description of a lot conveyed 
by such deed.—Dod v. Paul, 8. C. Penn., Jan, 3, 1888; 11 
Atl. Rep. 817. 

109. Equiry—Insolvency—Property out of State. 
An action of equity cannot be maintained to compel an 
insolvent to cause to be returnéd to the State, to an- 
swer a final judgment in detinue, property which he has 
bona jide sold and delivered to a non-resident.—Stran- 
ghan v. Hallwood, 8. C. App. W. Va., Nov. 12, 1887; 48. E. 
Rep. 394. 

110. Equity—Jurisdiction—W ater- power. Equity 
has jurisdiction to regulate the rights of parties in and 
to a water-power, and the bill will be retained when 
there is no question as to the unsettled or unascer- 
tained rights.—Patten P. Co. v. Kaukana, etc. Co.,8.C. 
Wis., Dec. 13, 1887; 35 N. W. Rep. 737. 

1ll. EQquiry—Mill— Privilege — Laches. Where a 
mill owner has maintained for twenty years a mill dam 
six and a half feet high without complaint from his 
neighbors, a bill filed by one of them to compel him to 
reduce the dam to fourand a half feet has no equity, 
and is properly dismissed.—Ballard v. Struckman, 8. C. 
Ill., Jan. 19, 1888; 14 N. E. Rep. 682. 

112. Equiry—Reformation of Deed—Assignment. 
A bill was filed to reform a deed by inserting, instead of 
one dollar as consideration, an agreement to pay a 
mortgage, and alsoto have the mortgage, which the 
grantee had paid, satisfied of record: Held, that it was 
not necessary to reform the deed.—Flynn v. Flynn, 8. C. 
Mich., Jan. 5, 1888; 35 N. W. Rep. 817. 

113. Equiry—Specific Performance—Earnest Money.— 
Equity will not decree specific performance of a con- 
tract to buy realestate when the vendor cannot offer a 
marketable title, and one open to a reasonable doubt is 
not marketable, and defendant may recover the earnest 
money paid if it is insisted upon in the answer.—Adams 
v. Valentine, U. 8.C.C. (N. Y.), Nov. 11, 1887; 33 Fed. 
Rep. 1. 

114. ESTOPPEL—Foreign Corporation—Doing Business. 
In a suit by a purchaser under a mortgage for pos- 
session, the mortgagor is estopped to assert that the 
mortgage was void because the mortgagee,a foreign 
corporation, had not complied with the constitution of 
Alabama relative to its doing business in the State.— 
Sherwood v. Alvis, 8. C. Ala., Dec. 9, 1887 ; 3 South. Rep. 307. 

115. EVIDENCE—Account Books.——In a suit for goods 
delivered, the ledger journal and blotter of the plaintiff 
are admissible to show to whom the credit was given, 
on testimony by the plaintiff that the journal was kept 
in regular order, that as a rule sales made were at once 
entered on the blotter by him or one of his employees, 
and were on the same day transcribed in the journal.— 
Montague v. Dougan, 8. C. Mich., Jan. 5, 1888; 35 N. W. 
Rep. 840. 

116. EVIDENCE—Assault with Intent to Rape. ~Evi- 
dence that defendant entered the room of the prose- 
cutrix, called her by her given name and fled when she 
screamed, will not support 4 conviction for assault to 
commit rape.—Carroli v. State, Tex. Ct. App., Nov. 28, 
1887; 6S. W. Rep. 190. 

117. EVIDENCE — Contract—Secondary Evidence. 
In an action to recover possession of real estate 
claimed under a contract of sale, a copy of the contract 
cannot be offered in evidence without proof of loss or 
of destruction of the original, or that itis not within 
the jurisdiction of the court.— Woods v. Burke, 8.C. Mich., 
Jan. 5, 1888; 35 N. W. Rep. 798. 

118. EVIDENCE—Damages.— Upon a claim for dam- 
ages for property taken for public uses, evidence of the 
cost of a building upon such property is not an element 
of the market value of the property.—Patch v. Boston, 8. 
J.C. Mass., Jan. 9, 1888; 5 N. Eng. Rep. 473., 





























119. EVIDENCE — Deeds — Secondary Evidence. 
Records of deeds cannot be offered in evidence without 
accounting for the absence of the originals, but when 
they are admitted by the other party in the pleadings, 
it is not incumbent on the party to offer them in evi- 
dence.— Russell v. Glasser, 8. C. Mo., Dec. 19, 1887; 68. W. 
Rep. 362. 

120. EVIDENCE—Deed—Value. A gave a bond se- 
cured by deed by trust with power of sale, and B 
claimed to have obtained title under that power. A 
claimed that the bond was for a larger amount than he 
owed on the land: Held, that the deed to A’s grantor 
was admissible as tending to show the value of the land 
in accordance with A’s claim, A claiming to have paid 
off the deed of trust.—Hinton v. Pritchard, 8. C. N. Car., 
Dec. 20, 1887; 48. E. Rep. 462. 

121. EVIDENCE—Experts. Where there is evidence 
tending to support the facts suggested in a nhypothet- 
ical question put to an expert, his answer should be ad- 
mitted.—Ray v. Ray, 8. C. N. Car., Dec. 30, 1887; 4 8. E. 
Rep. 526. 

122, EVIDENCE—Handwriting—Knowledge. A wit- 
ness testified that he had never seen his uncle write, 
but had seen many letters from him to his father, and 
the address of newspapers coming almost daily in the 
same handwriting, and a message of presentation un- 
der a photograph of his uncle: Held, that he was a 
competent witness to his uncle’s handwriting.— Tuttle v. 
Reiney, 8. C. N. Car., Dec, 5, 1887; 48. E. Rep. 475. 


123. EVIDENCE—Parol—Assignment.——Parol evidence 
is admissible to explain a written instrument thus: An 
assignment of a note which purported to be for value 
may be shown by parol evidence to have been a gift of 
the note by assignor by the assignee.—Hall v. Knappen- 
berger, 8. C. Mo., Jan. 16, 1888; 68. W. Rep. 381. 


124. EVIDENCE—Pleading—Indictment.-——Where, in 
an indictment, there are several counts excepted to, 
and by consent the exceptions are reserved until all the 
evidence is in, and then the exceptions are sustained 
and the courts quashed: Held, that evidence given in 
support of the quashed courts will sustain a conviction 
upon the count which was held good.—Commonwealth v. 
White, 5. J. C. Mass., Jan. 2, 1888; 5 N. Eng. Rep. 450. 


125. EXECUTION — Exemption — Absence. A judg- 
ment debtor, who has been absent from the State for 
seven or eight years, expecting to return, is not entitled 
to a personal property exemption.—Munds v. Cassidey, 
8. C. N. Car., Dec. 12, 1887; 4.8. E. Rep. 355. 

126. EXECUTION — Sale — Setting Aside — Fraud. 
Where property fraudulently conveyed is sold under 
execution against the vendor and owing to the cloud on 
the title realizes but little, the vendor and vendee, not 
offering to secure the debt for which the sale took 
place, cannot avoid the sale onthe ground that it was 
improperly conducted by the sheriff.—McCauless v. 
Flinchum, 8. C. N. Car., Dec. 21, 1887; 4S. E. Rep. 359. 


127. EXECUTOR—Administrator with the Will Annexed 
—Will—Construction. Where a testator by his will 
directs that his real estate shall be sold and reinvested 
for the benefit of his wife, but appoints no executor, an 
administrator with the will annexed, duly appointed 
and qualified, has all the powers of an executor and 
may sell the land without an order of court.—Davis v. 
Hoover, 3. C. Ind., Dec. 2, 1887; 14 N. E. Rep. 468. 

128. EXECUTORS —Appointment—Partners. Under 
California law, one eligible to be administrator in case 
of intestacy cannot be appointed administrator with 
the will annexed, nor one who has been a partner of 
the deceased and between whom there are unsettled 
partnership matters.—In re Garber’s Estate, 8. C. Cal., 
Dec. 17, 1887; 16 Pac. Rep. 233. 

129. EXECUTOR—Assets. The income of real estate, 
received by an executor under an arrangement with 
the devisee,is to be accounted for as assets.— Brigham 
v. Elwell, 8. J. C. Mass., Jan. 6, 1888; 5 N. Eng. Rep. 469. 

130. EXECUTORS—Courts—Jurisdiction. In Arkan- 
sas, the probate court and the circuit court in chancery 
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have concurrent jurisdiction in matters relating to the 
estates of deceased persons.—Ezr parte Hilliard, 8. C. 
Ark., Dec. 10, 1887; 6S. W. Rep. 326. 

131. EXECUTORS —Disbursements. Administrators 
are not entitled to credits for payments to legatees, 
which deprived them of the ability to pay creditors, 
though the will provides that the legatees shall be paid 
as soon as practicable.— Lewis v. Carson, 8 C. Mo., Dec. 19, 
1887; 6S. W. Rep. 365. 

132. EXECUTOR — Failure to Sue—New Appointment. 
When an executor refuses to sue for negligence, 
causing the death of his testator and closes up his ad- 
ministration, an administrator with the will annexed 
may be appointed to bring the suit.—Merkle v. Benning- 
ton, S. C. Mich., Jan. 12, 1887; 35 N. W. Rep. 846. 

133. EXECTORS — Heirs — Parties. Where a judg- 
ment is rendered against an executor for the debt of his 
testator, an execution thereon cannot be levied on the 
lands of the testator, unless his heirs and widow, if any 
such there be, have been made parties to the action.— 
Appeal of Mangan, 8S. C. Penn., Oct. 3, 1887; 11 Atl. Rep. 
805. 











134. EXECUTORS — Judgment —Former Administrator. 
A decree against the domiciliary executor of a de- 
cedent may be enforced against an administrator de 
bonis non of the same decedent in any jurisdiction.—Gar- 
land v. Garland, 8. C. App. Va., Dec. 1, 1887; 4S. E. Rep. 
334. 

135. EXECUTORS—Marriage—Husband’s Liability. 
When an admiinistratrix marries, her husband becomes 
co-administrator, and liable for all her subsequent acts. 
—Douty v. Hall, 8. C. Ala., Dec. 15, 1887; 3 South. Rep. 315. 

136. EXECUTORS — Removal—Notice. Where a bill 
is filed to set aside a sale of real estate made by an ad- 
ministrator on the ground that his predecessor was re- 
moved without notice, and the predecessor appears and 
testifies, but does not deny the truth of the grounds al- 
leged for his removal, nor that he had notice thereof, it 
will be held that he was a party to the proceedings.— 
Boyd v. Wyly, U. C. 8. C., Jan. 9, 1888; 8 Sup. Ct. Rep. 364. 

137. EXECUTORS — Sale of Realty — Purchasers. A 
probate court cannot order the sale of the realty ofa 
decedent’s estate for any purpose, when his will pro- 
vide Yor such sales. A purchaser under an illegal probate 
order of sale acquires no title, but if his heirs received 
the money he has an equity against the land.— Wilson v. 
Holt, 8. C. Ala., Dec. 21, 1887; 3 South. Rep. 321. 

138. EXEMPTION — Homestead —Impeachment. In 
an application for an exemption, the applicant cannot 
withhold money for attorney’s fees and expenses, and 
if he has reserved a large amount of money and has not 
scheduled it, he is not entitled to a homestead, and one 
guilty of fraud is not entitled to a homestead. Cred- 
itors, who attack the application, are entitled to the 
opening and closing before the jury.—McNally v. Mul- 
heim, 8. C. Ga., Nov. 12, 1887; 4.8. E. Rep. 332. 

139. FEES—Prosecuting Attorneys. A suit for fees 
for convictions, in cases which the attorney of Fresno 
county did not prosecute, and wherein he did not at- 
tempt to collect the fees from the defendants therein 
by execution or otherwise, cannot be sustained under 
California law.—Edwards v. County of Fresno, 8. C. Cal., 
Dec. 31, 1887; 16 Pac. Rep. 239. 

140. FISHERIES—Statute—Construction. Construc- 
tion of United States statute 1886,chap. 121, relative to 
fishing vessels.—Simpson v. Story, 8. J.C. Mass., Jan. 5, 
1888; 5 N. Eng. Rep. 464. 

141. FRAUDULENT CONVEYANCES — Confidential Rela- 
tions. Transactions between relations, when sought 
to be impeached as fraudulent, require less proof to 
show fraud, and when a prima facie case is established 
much stronger proof to show fair dealing than in trans- 
actions between strangers.—Livey v. Winton, 8.C. App. 
W. Va., Dec. 2, 1887; 48. E. Rep. 451. 

142, FRAUDULENT CONVEYANCES—Corporations—Cred- 
itors. A conveyance by an insolvent corporation of 
all its property to another corporation to secure its 
debt to the latter, both corporations having some of the 
































same directors, is fraudulent prima facie, and will be set 
aside, unless the latter corporation shows by clear and 
convincing proof that such conveyance was fair and 
reasonable and absolutely free from fraud. When cred- 
itors attack such a deed and succeed, they have a lien 
on the land for their respective debts from the filing of 
the suit.—Sweeney v. Grape S. Co.,8. C. App. W. Va., Nov. 
19, 1887; 48. E. Rep. 431. 

143. FRAUDULENT CONVEYANCES—Evidence. In the 
investigation of cases where fraud is alleged, all facts 
or circumstances, which will throw any light on the 
transaction, should be allowed to go to the jury.—fob- 
inson v. Woodmansee, 8. C. Ga., Oct. 20, 1887; 4.8. E. Rep. 
497. 

144, FRAUDULENT CONVEYANCES—Receiver. In an 
action to appoint a receiver for goods alleged to have 
been bought by a debtor and put in his wife’s name, 








when it appears that the goods are partnership prop- 


erty and the wife is carrying on business with one, who 
is at least her ostensible partner, and that one of the 
partners at least is solvent, the appointment of a re- 
ceiver is properly refused.— Venable v. Smith, 8. C. N. 
Car., Dec. 19, 1887; 4S. E. Rep. 514. 

145, FRAUDULENT CONVEYANCES — Setting Aside — 
Laches.——Actions to set aside fraudulent conveyances 
must be brought within a reasonable time after dls- 
covery, especially when the property is of fluctuating 
value.—Hancock v. Holbrook, 8. C. La., Jan. 9, 1888; 3 
South. Rep. 351. 

146. FRAUDULENT CONVEYANCE—Subsequent Debt.—— 
A creditor who assails a conveyance of his debtor’s 
property before the creation of his debt must show 
fraud in fact. Existing indebtedness is not conclusive, 
but a circumstance from which a fraudulent intent may 
be inferred.—Driggs’ Bank v. Norwood, 8. C. Ark., Dec. 10, 
1887; 68. W. Rep. 323. 

*147. GAMING—Recovery of Money Lost—Statute. 
Under the statute law of Lilinois, the keeper of a gamb- 
ling house is liable in damages in a suit brought by the 
prosecuting officer in behalf of the wife of one who has 
lost money by gaming at the defendant’s gambling 
house, and this, although the defendant did not himself 
deal the cards, but they were dealt by one in his em- 
ployment.—Conden v. State, 8. C. Ind., Dec. 28, 1887; 14 N. 
E. Rep. 705. 

148. GENERAL AVERAGE—Baggage— Bonds. Pas- 
sengers’ baggage in daily use does not, but that stored 
in the ship’s compartments does contribute to the gen- 
eral average. Damage caused by water in extinguish- 
a fire is a subject of general average. The master must 
cause an average adjustment to be made, and he, the 
owners and the ship are liable if he delivers any of the 
cargo until the amount due is paid or secured by proper 
bond.—Heye v. North German Lloyd, U. 8. D. ©C.'(N. Y.), 
Nov. 30, 1887; 33 Fed. Rep. 60. 

149. GUARANTY — Continuing Guaranty. A guar- 
anty in the words, “a full line of samples of spring and 
summer goods at lowest figures, and will guarantee the 
payment of any goods you will sell him,” is not a con- 
tinuing guaranty.—Schwartz v. Hyman, N. Y. Ct. App., 
Dec. 20, 1887; 14 N. E. Rep 447. 

150. GUARANTY—Payment. Part payment of a note 
by the guarantors thereof, upon agreement with the 
holders that it should not be deemed payment for or on 
account of those primarily liable thereon, but should 
be kept alive forthe benefit of the gurantors, does not 
discharge the makers pro tanto.—Grantte, etc. Bank v. 
Fitch, 8. J.C. Mass., Jan. 6, 1888; 5 N. Eng. Rep. 482. 

151. GUARANTY—Revocation. One cannot be held 
for goods sold undera continuing written guaranty 
when he requested its revocation and surrender four 
months before the alleged liability began to accrue.— 
Tischler v. Hofheimer,8.C. App. Va., Dec. 31, 1887; 4 8, E. 
Rep. 370. 

152. GUARDIAN—Appointment—Jurisdiction. Un- 
der California law, three years’ residence of a minor in 
a county gives the superior court thereof jurisdiction to 
appoint a guardian for him.—Jn re Raynor, 8. C. Cal., 
Dec. 27, 1887; 16 Pac. Rep. 229. 























198 THE CENTRAL LAW JOURNAL. 


No. 8 











153. HiGHways—Establishment—Commissioners. 
The county commissioners cannot, under Georgia law, 
establish a new road till the road commissioners have 
reported upon the utility of the application for a new 
road or for alterations in an old one, and have marked 
out the same.—Cotting v. Culpepper, S. C. Ga., Oct. %, 1887 ; 
48. E. Rep. 388. 

154. HiGHWAYs—Discontinuance — Notice. Pro- 
ceedings to discontinue a highway on June 6th, in pur- 
suance of a notice of June Ist, are void. Such proceed- 
ings had on June 6th, pursuant to a twenty days’ ad- 
journment from May 18th, are void.—Price v. Stagray,S. 
C. Mich., Jan. 5, 1888; 35 N. W. Rep. 815. 

155. HOMESTEAD—Abandonment — Ejectment. A 
wife cannot claim a homestead when her husband has 
removed to another State more than three months be- 
fore, with a view to a permanent resid there, 
though she is practically abandoned, and ejectment may 
be brought against her alone.—Finley v. Saunders, 8. C. 
N. Car., Dec. 19, 1887; 48. E. Rep. 516. 

156. HOMESTEAD—Equity—Reforming Deed.—aA deed 
by husband and wife, conveying the homestead and 
containing a special waiver of homestead by the wife, 
may be reformed in equity, if, in other respects 
erroneous, without imparing the waiver of the home- 
stead.—Sneli v. Snell, 8. C. Ill., Jan. 19, 1888; 14 N. E. Rep. 
684. 

157. HUSBAND AND WIFE—Her Property—Parties. 
A court of equity alone has jurisdiction of a bill to set 
up her title to property coming to her by inheritance, 
which has not been reduced to possession, and the 
rights of her children attach upon the filing of the bill 
when she makes no objection, and the husband is a 
necessary party.—Salter v. Salter, 8. C. Ga., Nov. 10, 1887; 
458. E. Rep. 391. - 

158. HUSBAND AND WIFE — Hypothecation — Notice — 
Fraud. Where a husband hypothecates a nofe 
belonging to his wife with a third person, who, for four 
years, receives interest on that note and whois ignorant 
that the party from whom he receives it is the husband 
of the payee of the note, and which was indorsed before 
maturity by the wife, the husband is held to have been 
her agent and the hypothecation valid against her.— 
Mead v. Spalding, 8. C. Mo., Jan. 16, 1888; 68. W. Rep. 384. 

159. HUSBAND AND WIFE—Inchoate Interest—Judicial 
Sale—Statute.———Construction of Indiana statute 1881, 
§ 2508, relative to the inchoate interest of a wife in lands 
which have been sold under judicial process. In such 
case the interest of the wife rests upon the judicial sale, 
and at her death passes to her legal representatives.— 
Elliott v. Cale, 8. C. Ind., Dec. 22, 1887; 14 N. E. Rep. 708. 

160. HUSBAND AND WIFE—Separate Estate—Contracts. 
The separate estate of a married woman is liable, 
in South Carolina, for supplies furnished to it at her re- 
quest. Representations in relation to her separate es- 
tate, made for the purpose of obtaining credit, do not 
bind it for supplies furnished for the use of herself or 
her family.—Brown v. Thomson, 8. C. 8. Car., Nov. 29, 1887; 
458. E. Rep. 345. 

161. HUSBAND AND WIFE—Trustee—Process—Divorce. 
Where a wife borrowed money from her husband 
and pledges for its repayment certain chattels her 
separate property, and they were afterwards divorced, 
those chattels are liable to the creditors of the wife, and 
the husband is responsible in trustee process for them. 
—Porter v. Wakefield, 8. J. C. Mass., Jan. 7, 1888; 5 N. Eng. 
Rep. 491. 

162. INJUNCTION — Bond — Attorneys’ Fees. Ina 
suit on an injunction bond, fees paid attorneys in ob- 
taining a dissolution of the injunction can be claimed.— 
Aiken v. Leathers, 8. C. La., Jan. 9, 1888; 3 South. Rep. 357. 

163. INJUNCTION — Water-power. An injunction 
will lie in favor of one who has built and maintained a 
dam and canal therefrom to restrain one who owns an 
adjacent lot from using the water-power so created.— 
Fox River, etc. Co. v. Kelly, 8. C. Wis., Dec, 13, 1887; 35 N. 
W. Rep. 744. 

164. INSURANCE — Assignment — Fraud on Wife. 



































When a husband carries on transactions with a bank, 
and has his wife sign notes and assign policies of insur- 
rnce on his life payable to her to the bank as collateral, 
she being ignorant of the papers she signed, having no 
separate property and no dealings with the bank, such 
assignments are void as to her.— Mutual, etc. Co. v. Wayne 
S. Bank, 8. C. Mich., Jan. 12, 1888; 35 N. W. Rep. 853. 

165. INSURANCE — Mutual Benefit — Beneficiary. 
When a mutual benefit policy is assigned by the mem- 
ber to another, but no application for a change is made 
to the association, and the assignment is not on the 
blank prescribed by the association, which learns of it 
first after the member’s death, and its laws provide that 
it shall be paid to the party designated on its books, the 
original beneficiary is entitled to the money. —Hotel 
Men’s, etc. Assn. v. Brown, U. 8. C. C. (Ill.), Dec. 5, 1887; 33 
Fed. Rep. 11. 

166. INSURANCE—Loss — Overvaluation. An over- 
valuation innocently made in a statement of loss by 
fire, will not vitiate a policy of fire insurance.— Towne v. 
Springfield, etc. Co., 8. J. C. Mass., Jan. 7, 1888; 5 N. Eng. 
Rep. 484. 

167. INSURANCE—Policy — Condition. A policy of 
insurance containing a condition, the policy shall be 
void if the property is sold without the written consent 
of the company, is not rendered void by a mortgage 
executed to indemnify the mortgagee against loss as 
security on a bond for the mortgagor.—Bryanv. Trade’s, 
etc. Co., 8. J. C. Mass., Jan. 2, 1888; 5 N. Eng. Rep. 457. 

168. INSURANCE — Premium — Payment — Agent. 
Where an insurance agent declines for a good reason to 
receive from the agent of the insured payment of the 
premium, and afterwards charges it to such agent and 
sends the policy to the insured, it is a question for the 
jury whether payment has been made or not.— Pittsburg, 
etc. Co. v. Western, etc. Co., 8. C. Penn., Jan. 3, 1888; 11 Atl. 
Rep. 801. 

169. INSOLVENCY—Preference—Presumption.——W here 
it is shown that a debtor was hopelessly insolvent when 
he made a sale to a creditor, and subsequently he made 
a deed of trust for the benefit of his creditors, a fraudu- 
lent intent to prefer a creditor inthe sale will be pre- 
sumed, under Kentucky law, and it will operate as an 
equitable transfer of all his property for the benefit of 
his creditors.—Grimes v. Grimes, Ky. Ct. App., Jan. 7, 1888; 
68. W. Rep. 333. 

17’. INTERPLEADER — Supplemental Proceeding.——In 
a supplemental proceeding to subject a fund to the pay- 
ment of a judgment, a new claimant to it may come in 
and interplead, under North Carolina law.—Munds v. 
Cassidey, 8. C. N. Car., Dec. 12, 1887; 4 8. E. Rep. 353. 


171. INTOXICATING LIQUORS—Statutes Regulating.—— 
A statute, requiring a saloon-keeper to post his license 
in a conspicuous place and to furnish a bond, is consti- 
tutional.— Zz parte Bell, Tex. Ct. App., Dec. 10, 1887; 6S. 
W. Rep. 197. 

172. INTOXICATING LIQUORS—Uniformity of Tax. A 
law taxing all liquor dealers within five miles of a town 
at one price, and liquor dealers at wayside inns at an- 
other price, is valid.— Territory v. Connell, 8. C. Ariz., 
Jan. 9, 1888; 16 Pac. Rep. 209. 

173. JUDGMENT—Drainage—Corporation. Where a 
drainage commissioner opened a ditch across a turn- 
pike road,the property of a private corporation, and 
did so under the authority of a judgment to which the 
corporation was not a party, the judgment, being void 
as to the corporation, was no defense to the commis- 
sioner, who was liable in damages individually to the 
corporation.—Cottingham v. Fortville, etc. Co., 8. C. Ind., 
Dec. 10, 1887; 14 N. E. Rep. 479. 

174. JUDGMENT—Res Adjudicata.——A suit on a mort- 
gage declaring it paramount to a tax-deed, is a bar toa 
defense on the tax-deed in another suit, when the 
plaintiff and the grantor of the defendant, who clai 























under the tax-deed, were parties to the first suit.— 
Hefner v. Northwestern M. L. I. Co., U. 8. 8. C., Dec. 19, 
1887; 8 S. C. Rep. 337. 

175. JUDGMENT—Res Adjudicata. 


Where a widow 
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holds a life estate under the will of her husband,ina 
portion of her estate the remainder being limited to an- 
other person, and she accepts a gross sum in lieu of her 
interest, a judgment that the estate with its accumula- 
tions shall be paid to the remainderman at the death of 
the widow is res adjudicata and cannot be disturbed. 
The error, if any, should have been corrected on ap- 
peal.—Livingston v. Tucker, N. Y. Ct. App., Dec. 13, 1887; 
14N. E. Rep. 443. 

176. JURISDICTION—Conflict of Jurisdiction—Cloud on 
Title. When the United States marshal sells land 
under an execution from a federal court against a de- 
fendant who had no title to the land, an action will lie 
in a State court by the real owner of the land to remove 
the marshal’s deed as acloud upon his title. There is 
no conflict in such case between the jurisdiction of the 
court and the federal courts.— Witherell v. Eberle, 8. C. 
Ill., Jan. 19, 1888; 14 N. E. Rep. 675. 

177. JUSTICE OF THE PEACE—Continuance—Justifica- 
tion of Sureties. Under Michigan law, a justice of 
the peace can continue a case for three months from 
the return day. If the sureties in a replevin bond fail to 
justify before the justice, such failure is waived by the 
absence of any objection.—Hatch v. Christmas, 8. C. Mich., 
Jan. 5, 1888; 35 N. W. Rep. 833. 

178. JUSTICE OF THE PEACE — Practicing Law. A 
justice of the peace, under North Carolina law, cannot 
practice law in any court in the county where he is a 
justice, though he is not an attorney at law.—State v. 
Bryan, 8. C. N. Car., Dec. 21, 1887; 4S. E. Rep. 522. 

179. JUSTICE OF THE PEACE —Jurisdictional Amount. 
In assumpsit the ad damnum clause determines the 
jurisdiction of a justice of the peace, and plaintiff may 
remit part of that claimed or proved.—Cilley v. Van Pat- 
ten, 8. C. Mich., Jan. 5, 1888; 35 N. W. Rep. 831. 

180. LANDLORD AND TENANT—Assignment—Past Rents. 
Under assignment of royalties, under a mining 
lease, which does not convey the rents then past due, 
the assignee cannot recover them on suits for rents 
subsequently accrued.—Pendill v. Eells, 8. C. Mich., Jan. 
5, 1887; 35 N. W. Rep. 754. 

181. LANDLORD AND TENANT—Lease—Right to Sell.— 
When a party occupies land for some years under a 
lease for one year, the lease to be renewed, if both par- 
ties are suited for eight years, reserving the right to 
sell, the lease is terminated by a sale then made.— Wal- 
lace v. Bahihorn, 8. C. Mich., Jan. 5, 1888; 35 N. W. Rep. 
834. 

182. LANDLORD AND TENANT— Lien for Rent—Machin- 
ery. Where a lease, provided that the landlord 
should have a lien for his rent on the improvements 
put on the property by the tenant, but that machinery 
put up should be treated as personal property, the land- 
lord cannot hold such machinery against one to whom 
it was mortgaged before he took possession of it.— 
Booth v. Oliver, 8. C. Mich., Jan. 5, 1888; 35 N. W. Rep. 793. 

183. LIBEL AND SLANDER—Instigation—Evidence. 
Where parties are joined as defendants in a slander suit 
as instigators, and the only evidence against them is 
that one had said to another, that the infant defendant 
had said everything she wanted about the plaintiff, the 
evidence is not sufficient to go to the jury.—Pauley v. 
Drain, Ky. Ct. App., Jan. 5, 1888; 68. W. Rep. 329. 

184. LimiTarrons—Actions—Bankruptcy. Where a 
party was adjudicated a bankrupt in 1874, and a dis- 
charge was refused him in 1882, an action brought 
against him in 1887 by a creditor, who proved up his 
debt, is not barred, under Illinois law.—Hall v. Green- 
baum, U.S. C. C. (Ill.), Dec. 20, 1887; 33 Fed. Rep. 23. 


185. LIMITATIONS—Adverse Possession—Trust Deed.— 
Where a trustee sells under a deed of trust, and the 
purchaser and his grantees continue in open and noto- 
rious possession of the land for over ten years, the 
right of redemption of the trust deed is barred.—McKes- 
son v. Hawley, 8. C. Neb., Jan. 5, 1888; 35 N. W. Rep. 883. 

186. LimITaTIONsS—Color of Title—Adverse Possession. 
Where one has a duly registered deed for land, 
and has built houses on it for tenants, who occupied 
































them and cultivated the land, but at times the houses 
were empty and then the land was not cultivated; if he 
has kept the houses under his control when not occu- 
pied, then there was notice of his adverse possession.— 
Hill v. Weir, U. 8. C. C. (N. Car.), November Term, 1887; 
33 Fed. Red. 100. 

187. LIMITATIONS—Mortgage—Adverse Possession.— 
A suit in equity to foreclose a mortgage is not barred 
before twenty years, though the note thereby secured 
may be barred. When the mortgage is only a lien on 
the land, and gives no right of possession, the mort- 
gagor’s possession is not adverse to the mortgagee, nor 
is that of the mortgagor’s grantee with covenants war- 
ranting the title.—Jordan v. Sayre, 8. C. Fla., Jan. 3, 1888; 
83 South. Rep. 329. 

188. LIMITATION — Statute of—Payment. A part 
payment by one of four obligors of a note will not de- 
feat the operation of the statute of limitations as to the 
others.— Bottles v. Miller, 3. C. Ind., Dec. 22, 1887; 14 N. E. 
Rep. 728. 

189, MALICIOUS PROSECUTION—Acquittal United 
States Commissioner. An acquittal before a United 
States commissioner is, in an action for malicious pros- 
ecution, prima facie evidence of want of probable cause. 
—Jones v. Finch, 8. C. App. Va., Nov. 17, 1887; 48. E. Rep. 
342. : 

190. MALICIOUS PROSECUTION — Evidence. When 
the only evidence in a suit for malicious prosecution is 
that the defendant was on the grand jury which in- 
dicted the plaintiff and P, and that defendant employed 
counsel to prosecute P alone, a demurrer tothe evi- 
dence should be sustained.—Barrett v. Chouteau, 8. C. 
Mo., Dec. 19, 1887; 6S. W. Rep. 215. 

191. MANDAaMUS—Res Adjudicata — Taxation. A 
mandamus requiring a village to levy a general tax to 
pay certain judgments in condemnation proceedings 
having been refused, it is held that the refusal operates 
res adjudicata to bar an action upon one of those judg- 
ments against the village.—Slee v. Village of Hyde Park, 
8. C. IIL, Jan. 19, 1888; 14 N. E. Rep. 697. 


192, MASTER AND SERVANT—Feliow-servants. The 
foreman of a gang of section or track men, engaged in 
the discharge of his ordinary duties, is a fellow-servant 
with them.—Olson v. St. Paul, etc. R. Co., 8. C. Minn., Jan. 
10, 1888; 35 N. W. Rep. 866. 

193. MASTER AND SERVANT—Independent Contractor— 
Negligence—Appliances. Where a party contracts 
to have a building demolished, to be carried out under 
the directions of a supervising architect, the relation of 
master and servant is created between him and the 
employees, and he is responsible for injuries caused by 
the combined negligence of himself and another em- 
ployee, and he is responsible for the negligence of his 
vice-principal. Mere knowledge of defects by a servant 
will not bar recovery for resultant injury, unless he 
knew that they were necessarily dangerous.—Faren v. 
Sellers, 8. C. La., Dec. 5, 1887; 3 South. Rep. 363. 


194. MASTER AND SERVANT—Negligence—Contributory 
Negligence. A night watchman in a railway yard, 
whose occupation was always dungerous, applied for a 
lantern, as necessary to his safety, and received only 
vague promises of one. As he continued his work until 
he met with the disaster in question, he was held to 
have assumed the risks of his employment.—JIndianap- 
olis etc. Co. v. Watson, 8. C. Ind., Dec. 27, 1887; 14 N. E. 
Rep. 721. 

195. MASTER AND SERVANT—Negligence—Fellow-serv- 
ant. When a brakeman on a waterial train is killed 
by the rapid running of the train over an unevened and 
weakened track, which the trackmen had failed to re- 
pair according to their duty, the company is liable.— 
Torians v. Richmond, etc. R. Co., 8. C. App. Va., Dee. 1, 
1887; 4.8. E. Rep. 339. 

196. MECHANIC’S LIEN—Collateral Security. The 
deposit of a sum of money to secure performance of the 
contract with a material man, out of which he is to be 
paid on default of the other party, will divest the ma- 
terial man of his right to a mechanic’s lien, under Iowa 
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laws.—Shickle, etc. Co. v. Council Bluffs, etc. Co., U. 8. C. C. 
(Iowa), Dec. 12, 1887; 33 Fed. Rep. 13. 

197. MECHANIC’s LIEN—Filing—Time. Under Cali- 
fornia law, a lien filed before the building is completed 
is void, unless the original purpose was to build only in 
part, or the original purpose to finish has been aban- 
doned.—Schwartz v. Knight, 8. C. Cal., Dec. 28, 1887; 16 
Pac. Rep. 235. 

198. MUNICIPAL CORPORATION — Committee. The 
report of a committee to a municipal corporation, that 
a certain public building would not cost over $20,000, is 
an expression of opinion, and its acceptance does not 
limit the corporation to the expenditure of no more 
than that sum.—Shea v. Milford, 8. J. C. Mass., Jan. 6, 
1888; 5 N. Eng. Rep. 475. 

199. MUNICIPAL CORPORATION—Damages. Where a 
municipal corporation removes certain sheds and other 
material out of the way of a publicimprovement, which 
the owner had refused to remove but still recognized 
his ownership of the property, he cannot recover the 
value thereof as damages.—Shea v. Milford,S. J.C. Mass., 
Jan. 6, 1888; 5 N. Eng. Rep. 479. 

200. MUNICIPAL CORPORATIONS—Sewers — Negligence. 
—— Although a municipal corporation may not be 
compellable to construct sewers, etc., yet if, having the 
power, it undertakes to do so, it is liable in damages for 
any injuries resulting to the property of citizens from 
its negligence in such constructions.—Hitchins v. Town of 
Frostburg, Md. Ct. App., Dec. 15, 1887; 11 Atl. Rep. 826. 


201. MUNICIPAL CORPORATION—Trustee—Bond — Stat- 
ute. Under the statute of Indiana, the trustee of a 
corporation is not liable on his bond for a paper pur- 
porting to be the obligation of the township, but issued 
without consideration. Construction of Indiana stat- 
utes on the subject.—State v. Brown, 8. C. Ind., Dec. 10, 
1887; 14 N. E. Rep. 487. 


202. MORTGAGE—Assignment—Record—Bona Fide Pur- 
chaser. -A bona fide purchaser is protected against 
an assignment which has been made as a continuation 
of the liability created by a mortgage which had been 
duly recorded and which had been released of record. 
Construction of Indiana statutes upon this subject.— 
Connecticut, etc. Co. v. Talbot, 8. C. Ind., Dec. 21, 1887; 14 N. 
E. Rep. 586. 


203. MORTGAGE — Bill of Sale — Recording. Parol 
evidence is admissible that a bill of sale was only in- 
tended to secure an indebtedness. When a bill of sale 
is intended for a mortgage it is not necessary to record 
it, under Michigan law, when the goods arein the pos- 
session of a warehouseman, who has been notified.— 
Buhl I. W.v. Tenton,8.C. Mich., Jan. 5, 1888; 35 N. W. 
Rep. 804. 

204. MORTGAGE—Decree—Description of Property.— 
A decree of foreclosure of a mortgage properly de- 
scribed the land, except as to certain parts excluded, 
which were described only by reference to the records 
of certain deeds: Held, that the decree was not void nor 
open to collateral attack therefor.—Sepulveda v. Baugh, 
8. C. Cal., Dec. 31, 1887; 16 Pac. Rep. 223. 


205. MORTGAGE—Discharge by Mistake — Restoration. 
——wWhen a mortgage has been discharged of record 
by mistake, equity will restore it when the rights of 
innocent third parties are not affected.—Ferguson v. 
Glassford, 8. C. Mich., Jan. 5, 1888; 35 N. W. Rep. 820. 


206. MORTGAGE—Equity of Redemption — Sale—Prac- 
tice. Where a mortgagor has sold his equity of re- 
demption in several tracts of land under as many 
different mortgages to several and different persons, 
his creditors charging that such sales avoidable may 
proceed to subject such equities by levying executions 
against him upon his interests in the land.—WNorth v. 
Dearborn, 8. J. C. Mass., Jan. 7, 1888; 5 N. Eng. Rep. 487. 


207. MORTGAGE—Priority—Fractions of Day. Frac- 
tions of aday are not usually considered in the law, 
but they are so when necessary to do justice between 
conflicting titles. The mortgage first recorded has a 
priority over a second mortgage recorded later on the 





























same day.—Gibson v. Keyes, 8. C. Ind., Dec. 23, 1887; 14 N. 
E. Rep. 591. 

208. MORTGAGES — Redemption — Abandonment. 
An action to redeem land ten years after forfeiture, 
under North Carolina law, cannot be brought.—Houck v. 
Adams, 8. C. N. Car., Dec. 19, 1887; 4S. E. Rep. 502. 

209. MORTGAGE—Sale—Purchase by Mortgagee. A 
purchase by a mortgagee at his own sale is void, at the 
option of the mortgagor exercised within two years, 
unless it be shown that the limitation of two years 
would be unreasonably short.—Ezzelv. Watson, S. C. Ala., 
Dec. 9, 1887; 3 South. Rep. 309. 

210. NEGLIGENCE. Circumstances stated under 
which the defendant was held not guilty of negligence 
by his delay in supplying a suitable appliance which he 
had promised to the plaintiff, who had been injured by 
the delay.—Connsell v. Hall, 8. J. C. Mass., Jan. 4, 1888; 5 
N. Eng. Rep. 462. 

211. NEGLIGENCE — Carrier—Presumption. A rail- 
road company is not responsible for negligence, because 
it has provided a swinging door of the ordinary descrip- 
tion for its waiting room, A person injured by the re- 
coil of such a door has no cause of action, nor is there 
any presumption of negligence against the company.— 
Hayman ¢. Pennsylwania, etc. Co., 8. C. Penn., Jan. 16, 1888; 
11 Atl. Rep. 815. 

212. NEGLIGENCE — Child — Railroad. The jury 
found that the plaintiff, a child of seven years, could 
have seen the train over 400 feet away, was ordinarily 
bright, intelligent and active; that he knew the danger 
of crossing before the approaching train; that he did 
not see the train, but would have seen it if he had looked 
in the proper direction. The jury also found a verdict 
for the plaintiff: Held, that the verdict and findings were 
consistent.— Baker v. Flint, etc. R. Co., 8. C. Mich., Jan. 5, 
1888 ; 35 N. W. Rep. 836. 

213. NEGLIGENCE—Contributory — Damages.——Under 
Georgia law, a party cannot claim full damages for in- 
juries, when he was guilty of contributory negligence, 
except in cases against railroads.—Pierce v. Atlanta 
Cotton Mills, 8. C. Ga., Oct. 5, 1887; 4S. E. Rep. 381. 

214. NEGLIGENCE—Contributory Negligence. It is 
the duty of a person crossing a railroad track to look 
both ways, and if he fail to do so and is injured in con- 
sequence of the negligence of the engineer of a locomo- 
tive, he is guilty of contributory negligence and cannot 
recover damages for his injuries.— Young v. New York, 
etc. Co., N. Y. Ct. App., Dec. 6, 1887; 14 N. E. Rep. 434. 

215. NEGLIGENCE — Contributory Negligence. Cir- 
cumstances stated under which the contributory negli- 
gence of the deceased, who was killed by the negligence 
of the employees of a railroad, may be submitted to the 
jury.— Doyle v. Boston, etc. Co., 8. J. C. Mass., Jan. 2, 1888; 
5 N. Eng. Rep. 454. 

216. NEGLIGENCE—Contributory—Passenger in Freight 
Train. A passenger in a freight train, standing up, 
cannot recover for injuries sustained by a jerk, when 
there had been frequent jerks and the passenger knew 
that jerks were probable.— Wallace v. Western, etc. R. Co., 
8. C. N. Car., Dec. 23, 1887; 4S. E. Rep. 503. 

217. NEGLIGENCE—Contributory — Railroads. De- 
ceased, who was familiar with the neighborhood, was 
killed on atrestle. The train, upon rounding a corner 
a quarter of a mile away, blew the whistle and put down 
the brakes, but could not be stopped in that distance. 
Deceased might, perhaps, have saved his life by jump- 
ing off: Held, there was no cause of action.—May v. 
Central, etc. R. Co., 8. C. Ga., Nov. 4, 1887; 48. E. Rep. 330. 

218. NEGLIGENCE—Pleadings— Proof — Variance. 
When the petition alleges that plaintiff was injured in 
crossing a railroad by the negligence of defendant’s 
servants in shoving a loose car against other cars, which 
struck the plaintiff, and the evidence shows that none 
of the defendant’s servants were there,a demurrer to 
the evidence should be sustained.—Gurley v. Mo. Pac. R. 
Co., 8. C. Mo., Dec. 19, 1887; 6S. W. Rep. 218. 

219. NEGLIGENCE—Prairie Fire—Jury.—Where dam- 
ages arise from a fire negligently set upon the premises 
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in this State, the question of negligence is alone for the 
jury to determine.—Powers v. Craig, 8. C. Neb., Jan. 5, 
1888; 35 N. W. Rep. 888. 

220. NEGLIGENCE—Province of Court. Where al! 
the testimony shows that plaintiff's intestate was in- 
jured by his own want of care, the question whether 
there was negligence on his part is for the court.—Myn- 
ning v. Detroit, etc. R. Co., 8. C. Mich., Jan. 5, 1888; 35 N. 
W. Rep. 811. 

221. NEGLIGENCE—Railroads—Persons on Track. 
When a deaf person is walking on a railroad track, and, 
being deaf, does not hear the blowing of the whistle, 
and is struck from behind, he is guilty of contributory 
negligence. Even though he proves that the engineer 
was told that he was on the track and was deaf and not 
to run into him, he does not prove a prima facie case of 
gross negligence or wantonness on the part of the de- 
fendant requiring a submission to a jury.—Kennedy v. 
Denver, etc. R. Co., 8. C. Colo., Nov. 25, 1887; 16 Pac. Rep. 
210. 

222. NEGLIGENCE—Railroad— Trespasser. When a 
deaf person walking on the track is run over, though 
the whistle was blown and the bell rung, the railroad is 
not liable.—Nichols v. Louisville, etc. R. Co., Ky. Ct. App., 
Jan. 10, 1888; 6S. W. Rep. 339. 

223. NUISANCES. Public dances and public picnics 
are not necessarily nuisances, and a village ordinance 
which declares them to be such, without reference to 
their specific character, is void.— Village of Des, Plaines v. 
Poyer, 8. C. Tll., Jan. 19, 1888; 14 N. E. Rep. 677. 

224. OFFICERS—Clerk—Issue of Writ—Damages. 
An action does not lie against the clerk of the court for 
wrongfully issuing a writ of venditioni erponas against 
lands in possession of the plaintiff, on which an execu- 
tion against another has been levied.—£slava v. Jones, 8. 
C. Ala., Dec. 21, 1887; 3 South. Rep. 317. 

225. PARTITION—Parties—Curtesy. Under the law 
of New York, a petition for partition must be brought 
by ajoint tenant or tenant in common, and a tenant by 
the curtesy, if any. must be a party to the action: Held, 
that where the tenant by the curtesy brought an action 
for partition it was erroneous, in that he was plaintiff 
instead of defendant, but that the error was not juris- 
dictignal, and the partis were bound by the decree.— 
Reed v. Reed, N. Y. Ct. App., Dec. 13, 1887; 14 N. E. Rep. 
442. 

226. PARTNERSHIP—Accounting—Corners. A part- 
ner Can recover overpayments he has made in settling 
losses from his partner, who has deceived him and 
upon whose statements he relied. A partner must ac- 
count for money left with him by his partner, though it 
was his share of profits from an illegal speculation.— 
, Wells v. McGeoch, S.C. Wis., Jan. 10, 1888; 35 N. W. Rep. 
769. 

227. PARTNERSHIrp—Accounting—Fictitious Claim. 
A charge in an accounting between partners for tele- 
graphing and other expenses for three years and a 
half, made in gross, and first entered on the books, 
while the hearing is progressing before the referee, 
should be disallowed.—Campbell v. Coquard, s. C. Mo., 
Dec. 19, 1887; 6 8S. W. Rep. 360. 

228. PARTNERSHIP—Power of Partner—Medical Serv- 
When two are farming in partnership, the 
promise of one to pay a doctor for attending to their 
laborers will not bind the other, unless the latter gave 
express authority, or such authority was usually inci 
dent to such partnerships.— Woodruff v. Scaife, 8. C. Ala., 
Dec. 8, 1887; 3 South. Rep. 311. 

229. PARTNERSHIP—Third Parties. Where A and B 
carry on business under the name of A, A contributing 
his services and some money, and B the use of houses 
and some money, and receiving no compensation ex- 
cept a share of the profits, Bis a partner as to third 
parties.— Marbut v. Moore, 8. C. Ga., Oct. 26, 1887;4 58. E. 
Rep. 383. 

230. PARTNERSHIP—Third Persons. A and B were 
partners; B agreed with C that he, C, should receive B’s 
share of the profits, B to retain a portion thereof, the 






































amount of which was left unsettled. A agreed to this 
arrangement upon the condition that the relation be- 
tween A and B as partners should not be unsettled 
thereby: Held, that C was not a member of the part; 
nership.—Aockafellow v. Miller, N. Y. Ct. App., Dec. 18, 
1887 ; 14 N. E. Rep. 433. 

231. PARTY-WALLS—Presumptions. There is no di- 
vision of ownership of a wall in common, regardless of 
the division line between the lots. The whole wall, 
with its flues and appurtenances, is presumed to have 
been constructed for the common benefit of both pro- 
prietors.— Weil v. Baker, 8. C. La., Dec. 19, 1887; 3 South. 
Rep. 361. i 

232. PATENTS — Fare Register—Limitation. Claims 
one, two, four and five, of letters patent 206,565, to 
Charles B. Hains, must be limited to the specific me- 
chanical devices which constitute the novelty of the 
combination for a fare register.—Railway R. M. Co. v. 
Third A. R. Co., U. 8. C. C. (N. Y.), Oct. 15, 1887; 33 Fed. 
Rep. 31. 

233. PATENTS — Flax-drawing Machines. Letters 
patent 954,62 to Good, for improvement in flax-drawing 
machines, are not infringed by the Bailey & Lewis ma- 
chine.— Good v. Bailey, U. 8. C. C. (Penn.), Nov. 9, 1887; 33 
Fed. Rep. 42. 

234. PATENTS — Foreign Patents—Injunction.—— When 
plaintiffs have purchased an invention, upon which a 
British patent was obtained, but which had expired be 
fore the purchase for failure to pay the fee to keep it 
alive,a preliminary injunction will be refused.—Aaber v. 
Myers S. Depot, U. 8. C.C.(N. Y.), Dec. 6, 1887; 33 Fed. 
Rep. 48. 

235. PATENTS — Injunction — Expiration. A de- 
murrer to a bill for an injunction against an infringe- 
ment and for an accounting will not lie because the 
patent has but afew weeks to run, and the court may 
grant the relief the plaintiff is entitled to.—Kittle v. 
Rogers, U. 8. C. C. (N. Y.), Nov. 10, 1887; 33 Fed. Rep. 49. 

236. PATENTS—Oleaginous Seeds. Patent 168,164, to 
A. B. Lawther, for improvement in the treatment of 
oleaginous seeds by dispensing with mullers, is valid.— 
Lawther v. Hamilton, U. 8.8. C., Jan. 9, 1888; 88. C. Rep. 
342. 

237. PATENTS — Paper-wrappers. Letters patent, 
Jan. 17, 1882, to D. A. Swaney, for incasing blankets are 
void. When che court can, from its common knowl- 
edge, determine from an inspection of the patent that it 
is void, a demurrer to the bill will be sustained.— West v. 
Rae, U. 8. C. C. (Tll.), Nov. 21, 1887; 338 Fed. Rep. 45. 

238. PATENTS—Pleading. The question of the in- 
fringement of a patent must be determined upon an 
answer, and not upon a plea.—Korn v. Wiebusch, U.S. C. 
C. (N. Y.), Dee. 19, 1887; 33 Fed. Rep. 50. 























239. PooR Laws—Poor Debtor—Arrest for Debt. 
Construction of poor laws and insolvency laws of Mas- 
sachusetts. The falsity of the affidavit on which an ar- 
rest was made is not a defense to an action on the poor 
debtor’s recognizance.—Everett v. Henderson, 8. J. C. 
Mass., Jan. 10, 1888; 5 N. Eng. Rep. 493. 

240. PATENTS — Ship. logs — Infringement. Letters 
patent 106,25 (reissued June 21, 1885) are not invalid be- 
cause a substantially similar patent was sealed in En- 
gland July 27, 1875, the complainants testifying that they 
conceived their invention prior to May 6, 1875, and are 
infringed by a registering apparatus which has an 
elongated cylindrical case containing the registering 
mechanism, a shaft introduced axillary at one end, and 
the anti-friction rollers and the eye adapted to receive 
the propellor shord.—Bliss v. Merrill, U. 8. C. C. (N. Y.), 
Dec. 7, 1887; 33 Fed. Rep. 39. 

241. PATENTS — Quilting Machine. Claim No. 1, of 
reissued letters patent 9,097 for an improvement in quilt- 
ing machines is invalid as going beyond the original 











patent. Such patent does not cover all mechanism for 


giving circular direction to the feed motion.—Dry/foos v. 
Wiese, U. 8. 8. C., Jan. 9, 1888; 8 Sup. Ct. Rep. 354. 


242. PAYMENT—Defense. Where, in asuit on a note 
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payment is alleged, if the jury are in doubt as to the 
payment, plaintiff is entitled to a judgment.—Stokes v. 
Taylor, 8. C. N. Car., Dec. 28, 1887; 4S. E. Rep. 510. 

43. PERJURY—Subornation of Perjury.—— To consti- 
tute the crime of subornation of perjury, it is essential 
not only that the subornor shall know that the testi- 
mony expected is false and material to the issue, but 
that the witness so tempted shall also know those facts ; 
and the indictment must state the guilty knowledge of 
both of these parties.—Coyne v. People, 8. C. Ill., Jan. 19, 
1888; 14 N. E. Rep. 668. 

4. PILOT—Taking on Board—Duty of Steamer.— 
When a pilot is to be taken on board of a steamer at 
sea, the steamer must stop her headway and allow the 
pilot-boat to make the necessary maneuvers to put the 
pilot aboard.— The Alaska, U. 8. C. C. (N. Y.), 1887; 33 Fed. 
Rep. 107. 

245. PLEADINGS—Amendment—Evidence. The fact 
that a case is tried on the third amended petition is no 
reason for excluding all evidence, when there is no evi- 
dence of any action of the court on any of the prior 
petitions.—Spurlock v. Mo. Pac. R. Co., 8. C. Mo., Dec. 19, 
1887; 6 8S. W. Rep. 349. 


46. PLEADING — Answer—Demurrer. Under Indi- 
ana laws, a complaint must be objected to by answer or 
demurrer, and if no objection is thus made, the defend- 
ant is presumed to have waived it, except as to matters 
of substance and to the jurisdictions of the court. Ifa 
defendant answers and after his death his administra- 
trix demures, without withdrawing the answer, his 
waiver is obligatory upon her.—Morrison v. Ross, 8. C. 
Ind., Dec. 8, 1887; 14 N. E. Rep. 479. 


247. PLEADING — Demurrer—Supplemental Complaint. 
——Where a defendant files a demurrer to a complaint 
and another to the supplemental complaint, the latter 
will be, under Indiana practice, disregarded by the 
court.—Farris v. Jones, 8.C. Ind., Dec. 6, 1887; 14 N. E. 
Rep. 484. 

248. PRACTICE — Abatement — Revival. If no steps 
are taken to revive a suit at or before the second term 
after the suggestion of the death of the plaintiff, the 
court ought to enter an order discontinuing the suit, 
but during that term the court may set aside such order 
but after the adjournment of the court that order can 
never be set aside.—Gainer v. Gainer, 8. C. App. W. Va., 
Nov. 19, 1887; 4 5S. E. Rep. 424. 


249. PRACTICE — Appeal—Statement of Facts. Un- 
der the practice of Indiana, the court will upon the de- 
mand of either party, give an authenticated statement 
of facts and of conclusions of law to be used in cases of 
appeal, but such a statement appearing in the record if 
unauthenticated by the court will be disregarded.—Con- 
ner v. Town of Marion, 8. C. Ind., Dec. 10, 1887; 14 N. E. 
Rep. 488. 

250. PRACTICE — Demurrer to Evidence. Either 
party may demur to the evidence in an action at law, 
unless the case be clearly against the demurrant, or the 
court entertains a reasonable doubt as to the inferences 
from the evidence.—Shaw v. Upshur Co., 8. C. App. W. 
Va., Nov. 26, 1887; 4S. E. Rep. 439. 

251. PRACTICE — Jurisdiction — Waiver. When de- 
fendant does not plead in abatement the lack of juris- 
diction, as that a suit to recover possession of land is 
brought in the wrong county, he waives the question.— 
Walker v. Stroud, 8. C. Tex., Dec. 20, 1887; 6 8. W. Rep. 202. 


252. PRACTICE — New Trial — Statement of Fact. 
Under Texas law, when on motion for a new trial the 
parties disagree as to their statement of facts, it is er- 
ror for the judge not to file such statement in the time 
allowed by law.—Collins v. Kay, 8. C. Tex., Dec. 20, 1887; 
68. W. Rep. 313. 

253. PRACTICE — Non-resident—Jurisdiction.—A plea 
to the jurisdiction merely on the ground that the de- 
fendant is a non-resident is bad.—Smith v. Gibson, 8. C. 
Ala., Jan. 3, 1888; 3 South. Rep. 321. 

254. PRACTICE—Parties—Interest.———-One who holds 
the legal title to the demand is the real party in inter- 





























est, under the California code.—0O’ Connor v. Irvine, 8. C. 
Cal., Dec. 28, 1887; 16 Pac. Rep. 236. 

255. PRACTICE—Reference—Arbitration. Where an 
action is pending and it is referred by agreement to a 
referee to ascertain and report the indebtedness of the 
parties to each other and to a third person not a party 
to the suit, and that judgment should be rendered upon 
his report, such agreement does not operate as a dis- 
continuance of the action.—McCarthy v. Mack, 8. J. C. 
Mass., Jan. 4, 1888; 5 N. Eng. Rep. 459. 

256. PRACTICE—Remarks of Counsel.——Counsel for 
plaintiff asked the defendant if he had ever been on the 
witness stand before, and on its overruling stated that 
he would offer to show that he had been there a hun- 
dred times, and then asked him if he had had about ten 
cases in the supreme court: Held, that the questions 
and offer were improper but would not warrant a re- 
versal.—Brennan v. Busch, 8. C. Mich., Jan. 5, 1888; 35 N. 
W. Rep. 795. 

257. PRACTICE—Service of Process—Lunatic. In an 
action on a promissory note, given by one who subse- 
quently has been adjudged a lunatic, service of process 
on his guardian alone confers no jurisdiction on the 
court.—Scott v. Winningham, 8. C. Ga., Oct. 29, 1887; 4S. E. 
Rep. 390. 

258. PRACTICE—Service by Publication—Name. A 
judgment for the collection of taxes, when the service 
was by publication addressed to Henry Wheeler, when 
the correct name was Henry Wheelen, is void.— Wheelen 
v. Weever, 8. C. Mo., Dec. 19, 1887; 6 S. W. Rep. 220. 

259. PRACTICE — Trial — Findings—Appeal. Where 
there is a jury trial and the jury make no response to 
the issues presented, the court has no right to find the 
issues of fact. When, on appeal, the case settled by the 
court and the record proper differ, the latter must pre- 
vail.— Mc Cauless v. Flinchum, 8. C. N. Car., Dec. 21, 1887; 
8. E. Rep. 359. , 

260. PRINCIPAL AND SURETY—Bond—Special Agent.— 
When a party authorizes another, as his attorney in 
fact, to affix his name as a surety on a bond required 
from a county treasurer to the amount of $25,000, but 
the agent executes a bond for $40,000, the principal is 
not liable.—Stovall v. Com., 8. C. App. Va., Dec. 8, 1887; 4 
8. E. Rep. 379. 


261. PUBLIC LaNDsS—Mexican Grant. A grant of 
land by the Mexican government, complete before the 
Guadaloupe Hidalgo treaty, cannot be defeated by the 
action of the board of commissioners nor by an United 
States patent.—Phelan v. Poyoreno, 8. C. Cal., Dec. 29, 
1887 ; 16 Pac. Rep. 241. 

262. QUIETING TITLE—Denial of Deed—Bar. In an 
action to quiet title, plaintiff proved possession for 
thirty years before suit brought by him and his prede-» 
cessors under a deed purporting to be executed by the 
defendant: Held, that the defendant was barred from 
denying his execution of the deed.—Bennett v. Green, 8. 
C. Cal., Dec. 27, 1887; 16 Pac. Rep. 231. 


263. RAILROADS—Bonds—Hypothecation. In a suit 
against a subscriber for railroad bonds, where the 
bonds had never been delivered but were hypothecated 
by the company so that they could not be delivered, 
and had diminished in value, the amount of credit to be 
allowed the subscriber on the judgment against him 
should be the value of the bonds before their hypothe- 
cation.—Cleveland, etc. Co. v. Ennor, 8. C. Ill., Jan. 19, 1888; 
14 N. E. Rep. 673. 

264. RAILROAD—Construction—Rain-falls. In con- 
structing a railroad embankment, it is the duty of the 
company to provide a sufficient outlet for ordinary ac- 
cumulations of water, but it is not bound to provide 
against extraordinary and excessive rain-falls.—Phila- 
delphia, etc. Co. v. Davis, Md. Ct. App., Jan. 6, 1888; 11 Atl. 
Rep. 822. 

265. RES ADJUDICATA—Judgment. Where an ac- 
tion in judgment is brought by a party whose husband 
had been the defendant in a like action formerly 
brought by the defendant in this cause, and a cross 
complaint filed by him, it is held that the evidence sup- 
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porting the judgment in the cross complaint being ap- 
plicable in this cause renders that judgment res adjudi- 
cata and authorizes a recovery in this case.—Jarboe v. 
Severin, 8. C. Ind., Dec. 20, 1887; 14 N. E. Rep. 490. 

266. REMOVAL OF CAUSES—Citizenship—Time. Un- 
der the act of March 3, 1887, a plaintiff may sue in the 
federal court of his residence a non-resident, and such 
a suit brought in a State court may be by defendant re- 
moved to the federal court on account of citizenship, 
before the expiration of the time to defend, and the 
filing of a demurrer plea or answer does not affect the 
right.—Gavin v. Vance, U. 8. C. C. (Tenn.), Dec. 24, 1887; 
33 Fed. Rep. 84. 

267. REMOVAL OF CAUSES— Local Prejudice. The 
law of removal of causes, under action 2 of act of March 
3, 1887, makes no change when the defendant asks it for 
local prejudice, but when the plaintiff asks it for the 
same reason the court must examine into the truth of 
the affidavit and the grounds therefor. — Hills v. Rich- 
mond, etc. R. Co., U. 8. C. C. (Ga.), Dec. 5, 1887; 33 Fed. 
Rep. 81. 

268. RIPARIAN RIGHTS — Accretion — Streets. A 
street which was bordered by a river was dedicated in 
partition proceedings. Subsequently, land was found 
beyond it by accretion: Held, that this land belonged to 
the city.—City of St. Louis v. Lemp, 8.C. Mo., Dec. 19, 1887; 
68. W. Rep. 344. 

269. RIPARIAN RIGHTS—Logging-jams—Flooding. 
Parties using a stream for carrying down logs must keep 
their logs from running into a jam caused by others, 
and must use diligence in breaking up jams caused by 
themselves or others, and are only entitled to the nat- 
ural capacity of the stream, and are liable for all dam- 
ages caused by fioods created by them, though the 
floods do not raise the water above the high water- 
mark in times of freshets.— Witheral v. Muskegon etc. Co., 
8. C. Mich., Jan. 5, 1888; 35 N. W. Rep. 758. 

270. SALE — Power — Chattel Mortgage. An agree- 
ment by a debtor to deliver to his creditor certain per- 
sonal property to be sold by the latter in case of the 
debtors failing to pay the debt at maturity, is not achat- 
tel mortgage but a mere power of sale.—Shaw v. Sillo- 
way, 8. J. C. Mass., Jan. 5, 1888; 5 N. Eng. Rep. 466. 

271. SALVAGE — Interest — Consignee. A lighter 
company can claim salvage on a schooner, though a 
partner of the firm to whom she was consigned is in- 
terested in the lighter company.— The R. D. Bibber, U. 8. 
Cc. C. (Tex.), Dec. 5, 1887; 33 Fed. Rep. 55 

272. SCHOOLS—School Fund—Schoo!l District. Con- 
struction of Illinois statutes relative to school funds, 
school lands, school districts and school commissioners. 
—People ex rel. v. Roche, 8. C. Ill., Jan. 19, 1888; 14 N. E. 
Rep. 701. 

273. SEQUESTRATION—Mandamus—Parties. A man- 
damus does not lie to compel a district judge to dissolve 
unconditionally a sequestration on bond by plaintiff, 
where the property sequestered had been previously 
attached. Such a dissolution ex parte does not affect 
creditors, who are not parties to the suit nor to the mo- 
tion to dissolve.—Statev. Judge Ninth Jud. Dist., 8. C. La., 
Dec. 19, 1887; 3 South. Rep. 342. 

274. SHIPPING — Charter-party—Lay-days. Where 
a tug is be chartered, and it is to be paid for while 
wind-bound, and is discharged when there is no 
storm and no indications of an immediate storm, 
the charterer is not liable for the days it lies still be- 
cause the signal officer says a storm is coming.— The Ot- 
tawa, U. 8. D. C. (Ill.), Dec. 5, 1887; 33 Fed. Rep. 52. 

275. SHIPPING — Limiting Liability —Jurisdiction. 
Proceedings limiting the liability of ship owners must 
be conducted in the district courts.—EZlwell v. Geibei, U. 
8. C. C. (N. Y.), Nov. 28, 1887; 33 Fed. Rep. 71. 

276. SPECIFIC PERFORMANCE — Defective Title. 
Equity will not require a vendee, who has purchased by 
writing requiring deed of general monev, when part of 
the land is claimed by others and the title thereto is de- 
fective. The plaintiff should amend and make those 
persons parties and bind them by the decree.—Heavner 






































v. Morgan, 8. C. App. W. Va., Nov. 12, 1887; 48. E. Rep. 

277. STATUTES —Enacting Clause. Priv. Acts N.C. 
1887, ch. 118 § 8, prohibiting the sale of spirituous liquors 
in certain places, is void for want of an enacting clause, 
—State v. Patterson, 8. C. N. Car., Dec. 5, 1887; 4.8. E. Rep. 
350. 

278. SURETY—Payment—Mortgage. A surety ona 
note, who has paid it, is an equitable assignee of it, and 
can enforce its payment and foreclose a mortgage given 
to him to protect him as a surety.—Waldrip v. Black, 8 
C. Cal., Dec. 29, 1887; 16 Pac. Rep. 226. 

279. TAXATION— Assessment — Correction. After 
the duties of a tax- or have d,no court can 
clothe him with power to make any change in the as- 

t.—Joh v. Malloy, 8. C. Cal., Dec. 27, 1887; 16 
Pac. Rep. 228. 

280. TAXATION —Overvaluation. A sale of lands for 
delinquent taxes will not be set aside for unjust valua- 
tion when no such intent appears on the part of the as- 
sessor or board of equalization, nor though wild land 
were assessed higher than improved lands, when resi- 
dents and non-residents were treated alike.—Beeson v. 
Johns, U. 8. 8. C., Jan. 9, 1888; 8 8. C. Rep. 352. 

281. TAXATION—Plantation on County Line.——When 
the executors divide up a plantation lying on the 
county line into smaller tracts, rented to different ten- 
ants, each tract will pay taxes in the county in which it 
lies.— Robson v. DuBose, 8. C. Ga., Nov. 22, 1887; 4 8. E. 
Rep. 329, 

282. TAXATION — Proceedings to Collect Delinquent 
Taxes—Statute. Construction of Illinois statutes 
relative to taxation, to proceedings to collect delin- 
quent taxes, to proceedings when the land taxed is not 
sufficient to defray the taxes, and to personal judgment 
against the delinquent tax-payer. — Byrne v. Town of 
LaSalle, 8. C. Ill., Jan. 19, 1888; 14 N. E. Rep. 679. 

283. TAXATION—Stock—Foreign Corporation.——Stock 
of a foreign-corporation owned by a citizen is assessa- 
ble, though some of its property has been erroneously 
taxed in this State.—Graham v. St. Joseph, 8. C. Mich., 
Jan. 5, 1888; 35 N. W. Rep. 808. 

284. TAXATION—To wnships— Non-residents. The 
law permitting a township trustee to tax the property 
of citizens thereo is void, because it omits non-resi- 
dents from the tax. This law was amended in that re- 
spect in 1885.—Marion, etc. B. Co. v. Champlin, 8. C. Kan., 
Dec. 10, 1887; 16 Pac. Rep. 222. 

285. TENANTS IN COMMON—Trespass — Conversion.— 
A tenant in common may maintain trespass against 
his co-tenant when there has been a wrongful conver- 
sion of property.—McClure v. Thorpe, 8. C. Mich., Jan. 5, 
1888; 35 N. W. Rep. 829. 

286. TERRITORIES—Legislative Powers. The only 
limitations upon the legislative power of the Territo- 
ries are the constitution and laws of the United States. 
—Territory v. Connell, 8. C. Ariz., Jan. 9, 1888; 16 Pac. Rep. 
209. 

287. TRESPASS — Ownership — Possession. When 
one having no title to a mill, but possession, sues for 
filling up the mill pond of the mill, his damages must 
be confined to the extent of his px ion.— Salisb 
v. Western, etc. R. Co., 8. C. N. Car., “Dee. 30, 1887; 4 8. E. 
Rep. 465. 

288. TrusTsS—Absolute Conveyance—Statute of Uses. 
In an action of ejectment as against an absolute 
conveyance, the statute of uses will not permit a trust 
to be asserted in favor of another, merely from payment 
of the consideration in the deed.—Campbell v. Campbell, 
8. C. Wis., Dec. 13, 1887; 35 N. W. Rep. 743. 

2389. TrusT—Fraud. Where one conveyed land to 
a trustee to sell for him, and repay to himself certain 
advances which had been made by the trustee, and the 
latter grossly abuses the confidence reposed in him, and 
finally disposes of the land in a manner greatly to his 
own advantage and to the detriment of the owner, such 
sale will be set aside in equity, saving the rights of 
innocent purchasers, and the land reconveyed to the 
original owner.— Towle v. Ambs, 8. C. Ill., Jan. 19, 1888; 14 
N. E. Rep. 689. 
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290. Trusts — Purchase Money — Constructive Notice. 
Where land, on execution, is sold to A, bnt B paid 
the purchase money and has always been in possession, 
claiming ownership, and A has not claimed ownership, 
B has a resulting trust, which will prevail over a subse- 
quent judgment against an heir of A.—Carter v. Challin, 
8. C. Ala., Dec. 14, 1887; 3 South. Rep. 313. 

291. Trusts—Resulting—Purchase by Agent.——Where 
the owner of a mining claim, sold for taxes, requests 
another to buy itin and furnishes the money therefor, 
and the other buys it in his own name, a resulting trust 
arises in the owner’s favor, though the other made no 
express promise to act as agent. Ejectment by the 
owner against the agent to establish the validity of the 
tax-title will not bar a suit to deciare the trust in favor 
of the owner.—0O' Connor v. Irvine, 8. C. Cal., Dec. 28, 1887; 
16 Pac. Rep. 236. 

292. TRUsST—Resulting Trust. Where the defendant 
purchased land with money furnished by plaintiff's 
intestate, and held those lands as trustee for the intestate 
during his life-time, a resulting trust in favor of such 
intestates estate is clearly established. —Reynolds v. 
Sumner, 8. C. Il., Jan. 19, 1888; 14 N. E. Rep. 661. 

293. UsuRy—Building Association. On atrialon a 
bond conditioned for the payment of premiums and in- 
terest to a building association, an allegation of usury 
must be proved and it will not be presumed.—Van Pelt 
v. Horn, etc. Assn., 8. C. Ga., Oct. 12, 1887; 4 8. E. Rep. 501. 

294. UsuRY—Defense — Injunction. An injunction 
against the sale of mortgaged real estate, on the ground 
of usury, and that the waiver of homestead was, there- 
fore, void, is properly refused, when extent of the usury 
is not shown and there is no offer to pay the debt justly 
due, or that the complainant had taken, or offered to 
take any homestead in the pruperty.— Whately v. Barker, 
8. C. Ga., Oct. 11, 1887; 48. E. Rep. 387. 

295. UsuRYy—Payment — Contingency. A contract 
to pay a higher rate of interest than the law permits, 
when the price of a given article shall reach a certain 
amount, is a contract upon a contingency and not 
usurious.— Truby v. Mosgrove, 8. C. Penn., Jan. 3, 1888; 11 
Atl. Rep. 806. 

296. VENDOR—Lien. Upon an absolute conveyance 
of real estate, the vendor has no lien on the land for the 
unpaid purchase money.— Ansley v. Pasahro, 8. C. Neb., 
Jan. 5, 1888; 35 N. W. Rep. 885. 

297. VENDOR—Possession — Purchaser — Lis Pendens. 
When a vendor of land remains in possession 
thereof, and the vendee mortgages it, which deed is re- 
corded, and the vendee afterwards reconveys to his 
vendor, and the last deed is not recorded, the possession 
by the vendor is no notice to the purchaser at fore- 
closure sale, that he has any interest in the property, 
nor has he constructive notice of the rights of one who, 
when he was made a party defendait to the foreclosure 
proceedings, was litigating with another his rights in 
the property acquired after the mortgage.—Sprague v. 
White, 8. C. lowa, Dec. 31, 1887; 35 N. W. Rep. 751. 


298. VENDOR’s LIEN—Sale. The vendor’s lien will 
not be affected by the sale under execution of the land 
upon a judgment rendered on some of the purchase 
money notes, unless under the sale upon execution the 
purchaser acquires a title in ignorance of the vendor’s 
lien.— Yetter v. Fitts, 8. C. Ind., Dec. 27, 1887; 14 N. E. Rep. 
707. 

299. WILL—Trust—Remainder. Where a wife, by 
her will, gives to her husband all her estate with power 
to use and dispose of as he thinks proper, and limits 
such as he may not have disposed of during his life-time 
to a third person, that person takes the specific prop- 
erty left on hand but not the proceeds of property which 
the husband has sold.—Mc Murray v. Stanley, 8. C. Tex., 
Nov. 29, 1887; 68. W. Rep. 412. 

300. WITNESS—Obtaining Information—Discretion.— 
It is discretionary with a court, whether it will compel 
a witness to obtain certain information, and its refusal 
to so order is not reviewable on appeal.—People v. Ching 
Hing Chang, 8. C. Cal., Dec. 23, 1887; 6 Pac. Rep. 201. 
































CORRESPONDENCE. 





A CORRECTION.—In the subjoined letter a corres- 
pondent calls attention to a mistake made by one of 
our contributors in stating the law of Illinois respect- 
ing the revocation by marriage of the wills of single 
women: 

To the Editor of the Central Law Journal: 

Volume 26, CENTRAL LAW JOURNAL, page 153, left- 

hand colume, line twenty-nine, states that marriage of 


Jeme sole does not revoke will in Illinois. The con- 


trary is the law now. See Rev. Stat. ch. Descent, § 10. 
R. H. C. 





QUERIES AND ANSWERS.* 
QuErY No. 8. 

Is it a part of the duty of an attorney, employed by 
a vendor in possession, to enforce his lien for the pur- 
chase money, to sue his tenant for rent, especially 
where the lease was executed during the pendency of 
the suit? Wouldit make any difference if the land 
was amply sufficient to pay the purchase money, and 
the lease was executed by the attorney’s advice? 

SUBSCRIBER. 





QUERIES ANSWERED. 
QUERY No. 7 [26 Cent. L. J. 176.] 

Is it a part of the duty of an attorney, under ageneral 
retainer, to compromise his client’s suit or judgment, 
whether the client requested it or not, and if the client 
should employ another attorney to do it, is the former’s 
fee subject to a reduction for the value of the services 
performed by the latter? SUBSCRIBER. 

Answer.—It is generally held in America, that an 
attorney cannot compromise a suit without special 
authority so to do, and the rule is invariable as to a 
judgment. Weeks on Attorneys, §§ 228, 231. A client 
may discharge his attorney at his pleasure. Jdem, § 
250. In the absence of an express contract governing 
the matter, the attorney is entitled to compensation 
according to the value of the services actually rendered 
by him. Idem, § 334. Ww. W. 


RECENT PUBLICATIONS. 





THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided by the 
Courts of the Several States from the Earliest 
Issue of the States Reports to the Year 1869. 
Compiled and Annotated by A. C. Freeman, 
Counselor at Law, and Author of Treatises on 
the ‘‘Law of Judgments,” *“*Co-tenancy and Parti- 
tion,’’ ‘* Executions in Civil Cases,” ete. Vol. 
XCIV. San Francisco: Bancroft-Whitney Com- 
pany, Law Publishers and Law Booksellers. 1888. 

We are in receipt of the ninety-fourth volume of 
the ‘‘American Decisions,’’ and are utterly unable to 
say anything with reference to it which we have not 
repeatedly said of its predecessors. This collection 
of cases is so well known to the profession that any 
words of commendation would be superfluous. The 
learning and ability of the editor would be, in the ab- 
sence of any evidence, a sufficient guaranty that the 
cases have been judiciously selected and exhaustively 
annotated. 

Mr. Freeman’s text-books and this collection of se- 
lected cases have rendered his name as “familiar as 
household words” in the mouths of all lawyers 
throughout the union. We need hardly add that we 
cordially commend this volume to the profession. 











XUM 





